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[bookmark: _Toc482617252]- ESCO’s Responsibilities
[bookmark: _Toc161141223][bookmark: _Toc161195018][bookmark: _Ref370990961][bookmark: _Ref248233029]Nondiscrimination
[bookmark: _Ref400028928]The ESCO shall comply with Applicable Law regarding equal employment opportunity, including ORC Section 153.59 and all Executive Orders issued by the Governor of the state of Ohio.
As required under ORC Section 153.59, the ESCO agrees to both of the following: (1) “in the hiring of employees for the performance of work under the contract or any subcontract, no contractor, subcontractor, or any person acting on a contractor’s or subcontractor’s behalf, by reason of race, creed, sex, disability or military status as defined in section 4112.01 of the Revised Code, or color, shall discriminate against any citizen of the state in the employment of labor or workers who is qualified and available to perform the work to which the employment relates;” and (2) “no contractor, subcontractor, or any person on a contractor’s or subcontractor’s behalf, in any manner, shall discriminate against or intimidate any employee hired for the performance of work under the contract on account of race, creed, sex, disability or military status as defined in section 4112.01 of the Revised Code, or color.”
The ESCO shall cooperate fully with the State’s Equal Opportunity Coordinator (“EOC”), with any other official or agency of the state or federal government that seeks to eliminate unlawful employment discrimination, and with all other state and federal efforts to assure equal employment practices under the Contract.
In the event the ESCO fails to comply with these nondiscrimination clauses, the Contracting Authority shall deduct from the amount payable to the ESCO a forfeiture of the statutory penalty pursuant to ORC 153.60 for each person who is discriminated against or intimidated in violation of this Section 1.1.1.
The Contract may be terminated or suspended in whole or in part by the Contracting Authority and all money to become due hereunder may be forfeited in the event of a subsequent violation of this Section 1.1.1.
Hiring Under State Public Improvement Contracts. Any provision of a hiring hall contract or agreement which obligates the ESCO to hire, if available, only employees referred to the ESCO by a labor organization shall be void as against public policy and unenforceable with respect to employment under any public improvement contract unless at the date of execution of the hiring hall contract or agreement, or within 30 days thereafter, the labor organization has procedures in effect for referring qualified employees for hire without regard to race, color, religion, national origin, military status as defined in ORC Section 4112.01, or ancestry and unless the labor organization includes in its apprentice and journeyperson’s membership, or otherwise has available for job referral without discrimination, qualified employees, both whites and non-whites (including African-Americans).
[bookmark: _Ref161135185][bookmark: _XRef49][bookmark: _Ref370991025][bookmark: _Ref161135211][bookmark: _XRef59][bookmark: _The_Contractor_must_provide_monthly][bookmark: _Ref144637429]Affirmative Action. The ESCO and Subcontractors shall comply with the State’s Equal Employment Opportunity requirements described under OAC Sections 123:2-3 through 123:2-9 that include, without limitation, the requirements described under this Section 1.1.3. The ESCO shall demonstrate its good-faith efforts to comply with the utilization goals currently established for minority and women employees and submit documentation to the EOC. By the 10th day of each month, the ESCO and Subcontractors shall submit to the EOC via the internet a completed Ohio Construction Contract Information Report - Input Form 29 (I-29) for the preceding month. The form shall be submitted through the Ohio Business Gateway: http://business.ohio.gov/efiling/.
[bookmark: _Ref405057868]Prevailing Wages
[bookmark: _Ref153538989][bookmark: _Toc161643409]The ESCO shall comply with the prevailing wage requirements described under ORC Chapter 4115 that include, without limitation, the requirements described under this Section 1.2.
If the Project is subject to payment of prevailing wage rates, the ESCO shall: (1) pay to laborers and mechanics performing Work on the Project the prevailing wage rates of the Project locality, as determined by the Ohio Department of Commerce, Wage and Hour Bureau; (2) post in a prominent place readily accessible by all workers on the Site, a legible listing of the current classifications of laborers, workers, and mechanics employed under this Contract; (3) ensure that the rates posted are current and remain posted in legible condition during the period of the Contract; and (4) not be entitled to an increase in the Contract Sum on account of an increase in prevailing wage rates, except as otherwise provided by Applicable Law.
1.1.1 [bookmark: _Toc161643413][bookmark: _Toc182075066]The ESCO may access the Ohio Department of Commerce, Wage & Hour Bureau at its website, http://198.234.41.198/w3/webwh.nsf/pages/PrevailingWageBid, to obtain the current wage rates.
Royalties and Patents
[bookmark: _Toc161643414][bookmark: _Toc182075067]The ESCO shall pay all royalties and license fees and assume all costs incident to the use, in the performance of the Work or the incorporation in the Work, of any invention, design, process, product, or device that is the subject of patent rights or copyrights held by others.
If the ESCO has reason to believe that use of the specified item is subject to patent or copyright protection, the ESCO shall immediately notify the Contracting Authority.
Assignment of Antitrust Claims
By signing the Agreement, the ESCO assigns, conveys and transfers to the Contracting Authority any right, title, and interest to any claims or causes of action it may have or acquire under state or federal antitrust laws relating to any goods, products, or services purchased, procured, or rendered to the State pursuant to the Contract.
[bookmark: _Toc161643415][bookmark: _Toc182075068]Use of Domestic Steel
[bookmark: _Toc161643417][bookmark: _Toc182075070]The ESCO is required by law to supply domestically produced steel products used for load bearing structural purposes on all projects funded in whole or in part with State funds. The ESCO and its Subcontractors shall comply with ORC Section 153.011 regarding the specification and use of domestically produced steel products, and furnish the required certifications.
Drug Free Safety Program Participation
[bookmark: _Toc161643418]Throughout the performance of the Work, the ESCO shall be enrolled in and remain in good standing in the Ohio Bureau of Workers’ Compensation (“OBWC”) Drug-Free Safety Program (“DFSP”) or a comparable program approved by the OBWC that meets the requirements specified in ORC Section 153.03 (“OBWC-approved DFSP”).
As required under ORC Section 153.03(E):
“Each contractor shall require all subcontractors with whom the contractor is in contract for the public improvement to be enrolled in and be in good standing in the Bureau of Workers’ Compensation’s Drug-Free Workplace Program or a comparable program approved by the Bureau that meets the requirements specified in section 153.03 of the Revised Code prior to a subcontractor providing labor at the project site of the public improvement.”
“Each subcontractor shall require all lower-tier subcontractors with whom the subcontractor is in contract for the public improvement to be enrolled in and be in good standing in the Bureau of Workers’ Compensation’s Drug-Free Workplace Program or a comparable program approved by the Bureau that meets the requirements specified in section 153.03 of the Revised Code prior to a lower-tier subcontractor providing labor at the project site of the public improvement.”
“Failure of a contractor to require a subcontractor to be enrolled in and be in good standing in the Bureau of Workers’ Compensation’s Drug-Free Workplace Program or a comparable program approved by the Bureau that meets the requirements specified in section 153.03 of the Revised Code prior to the time that the subcontractor provides labor at the project site will result in the contractor being found in breach of the contract and that breach shall be used in the responsibility analysis of that contractor or the subcontractor who was not enrolled in a program for future contracts with the State for 5 years after the date of the breach.”
“Failure of a subcontractor to require a lower-tier subcontractor to be enrolled in and be in good standing in the Bureau of Workers’ Compensation’s Drug-Free Workplace Program or a comparable program approved by the Bureau that meets the requirements specified in section 153.03 of the Revised Code prior to the time that the lower-tier subcontractor provides labor at the project site will result in the subcontractor being found in breach of the contract and that breach shall be used in the responsibility analysis of that subcontractor or the lower-tier subcontractor who was not enrolled in a program for future contracts with the State for 5 years after the date of the breach.”
Prior to authorizing a Subcontractor to commence Work on the Site, the ESCO shall obtain the Contracting Authority’s approval, and shall also submit to the Contracting Authority written confirmation of the Subcontractor’s enrollment on the Subcontractor and Material Supplier Declaration form.
In addition to OBWC-approved DFSP Basic requirements, the ESCO and each Subcontractor that provides labor on the Site shall participate in a pool that performs random drug testing of at least 5 percent of its employees who perform labor on the Site. The random drug testing percentage shall also include the on-site supervisors of the ESCO and Subcontractor. Basic random drug testing shall otherwise comply with the same testing guidelines and criteria as required for OBWC-approved advanced testing. The ESCO and Subcontractor shall provide evidence of required testing to the Contracting Authority upon request.
Use of the State’s Web-based Project Management Software
If the Contracting Authority decides, in its sole discretion, to utilize the State’s web-based project management software for the Project, the ESCO shall use such software for all compatible services required under this Contract.
All costs for the ESCO’s use of the State’s web-based project management software for the Project shall be included in the Contract Sum. If the ESCO is unfamiliar with the proper use of such software, the ESCO shall provide its employees for training without additional compensation.
EDGE Participation and Reporting
[bookmark: _Toc182075086][bookmark: _Ref144638427][bookmark: _Toc161643433][bookmark: _Toc161643419][bookmark: _Toc182075072]The ESCO shall participate in the “Encouraging Diversity Growth and Equity” (“EDGE”) Program by subcontracting with, and using one or more, businesses certified as an EDGE Business Enterprise (“EDGE-certified Business”) by the EOC.
[bookmark: _Ref310723807]The ESCO shall provide an EDGE Participation Report with each ESCO Payment Request.
The ESCO shall provide an EDGE Participation Final Report simultaneously with its final ESCO Payment Request.
The ESCO shall provide the EDGE Participation Reports in detail and form acceptable to the Contracting Authority. Failure to timely submit EDGE Participation Reports may result in withholding payment in accordance with Section 9.2.12.
The ESCO shall cooperate fully with requests for additional EDGE information and documentation from the EOC or Contracting Authority.
Owner Work Rules
The ESCO shall consult with the Owner to obtain full knowledge of the Owner’s rules, regulations, or requirements affecting the Project. 
[bookmark: _Ref371142124]Emergency
In the event of an emergency affecting the safety of the Project, other property, or individuals, the ESCO, without special instruction or authorization, shall act to prevent the threatened damage, injury, or loss. If the ESCO believes that it is entitled to an adjustment of the Contract Sum or Contract Time, or both, on account of its actions in response to an emergency, the ESCO may request a Modification by giving written notice under Section 7.3.2.
Testing and Inspection Services
Unless otherwise specified in the Contract Documents, the ESCO shall apply for, secure, and pay for the costs of structural testing and special inspections under Chapter 17 of the Ohio Building Code; testing including geotechnical analysis, environmental testing and analysis, concrete, masonry, structural steel, reinforcing steel, welding, bolts, steel connections, HVAC systems and controls, plumbing and piping, air and water balancing and testing, or other testing; or approval required by Applicable Law.
[bookmark: _Ref430614380]ESCO’s Standard of Care
[bookmark: _Ref317023750]The ESCO shall perform the professional design services portion of the Work consistent with the professional skill and care ordinarily provided by registered architects, landscape architects, professional engineers, and professional surveyors regularly providing comparable services in the same or similar locality under the same or similar circumstances.
The ESCO shall also perform the professional design services portion of the Work in accordance with the applicable rules established by the applicable state boards of registration, including OAC Section 4703-3-07 for registered architects, OAC Section 4703-3-07 for landscape architects, and OAC Section 4733-35 for professional engineers and professional surveyors.
[bookmark: _Ref317023753]The ESCO shall perform the portion of the Work, which does not involve professional design services, in a competent manner, consistent with the standards of skill and care exercised by entities licensed to perform (where required under Applicable Law) and regularly performing comparable work in the same or similar locality under the same or similar circumstances.
The ESCO shall perform the Work as expeditiously as is consistent with the skill and care required under Sections 1.12.1 and 1.12.2 and the orderly progress of the Project.
The ESCO hereby warrants and represents that the ESCO is financially solvent, able to pay its debts as they mature, and in possession of sufficient working capital to perform its obligations under the Contract.
1.2 EOR’s Agreement and Standard of Care
1.2.1 The agreement between the ESCO and EOR shall include the Supplementary Scope Statement (EOR), which is attached as Exhibit A of the ESCO’s Agreement.
1.2.2 The EOR shall perform the professional design services portion of the Work consistent with the professional skill and care ordinarily provided by professional engineers regularly providing comparable services in the same or similar locality under the same or similar circumstances.
1.2.3 The EOR shall also perform the professional design services portion of the Work in accordance with the applicable rules established by the applicable state board of registration, including OAC Section 4733-35.
Limit of ESCO’s Responsibility
The ESCO is not responsible for the Criteria Engineer’s negligence or the Criteria Engineer’s failure to properly perform the Criteria Engineer’s Services.
[bookmark: _Toc437353084][bookmark: _Toc482617253]- State’s Rights and Responsibilities
Contracting Authority
The Contracting Authority shall designate a Project Manager for the Project. The Project Manager is authorized to act on behalf of the Contracting Authority to perform specific responsibilities under the Contract.
The Contracting Authority shall furnish information and services required of it in a timely manner.
The Contracting Authority shall have access to the Work at all times, whenever the Project is in preparation or progress.
The Ohio Facilities Construction Commission requires use of its forms where indicated in the Contract Documents. The party responsible for initiating forms shall utilize the latest edition obtained from the Commission’s website: http://ofcc.ohio.gov. The Commission may make modifications to its forms at any time.
The ESCO shall not modify any form provided by the Commission or Contracting Authority.
If the Project is administered using the State’s web-based project management software, the ESCO shall utilize the web-based forms and reports within the applicable business process. The State’s web-based project management software is sponsored by the Commission, and such web-based forms and reports are acceptable to the Commission in lieu of its paper forms.
The Contracting Authority is not responsible for construction means, methods, manners, techniques, sequences, procedures, safety precautions, and programs in connection with the Work, or for the ESCO's failure to carry out the Work in conformity with the Contract Documents.
Owner
The Owner shall designate a representative authorized to act on behalf of the Owner during the Project.
The Owner shall furnish information and services required of it in a timely manner.
The Owner shall have access to the Work at all times whenever the Project is in preparation or progress.
Upon issuance of the Notice to Proceed, the Owner shall provide the Site to the ESCO in a condition to permit the ESCO to perform the Work.
The Owner may request a change in the Work subject to the Contracting Authority’s approval.
The Owner shall communicate with the ESCO through the Contracting Authority.
The Owner is not responsible for construction means, methods, manners, techniques, sequences, procedures, or for safety precautions, and programs in connection with the Work, or for the ESCO's failure to carry out the Work in conformity with the Contract Documents.
[bookmark: _Toc182075157]Approval of Owner, Contracting Authority, and State
The Owner, Contracting Authority, or State’s review and approval of the Work and any information the ESCO submits to them is for the sole purpose of determining whether the Work and information are generally consistent with the Contract’s intent, and will not relieve the ESCO of its sole responsibility for the performance, preparation, completeness, and accuracy of the Work and information.
[bookmark: _Toc437353086][bookmark: _Toc437353092][bookmark: _Toc437353096][bookmark: _Toc437353098][bookmark: _Toc482617254]- Criteria Engineer’s Responsibilities
Criteria Engineer’s Site Visits and Observations
The Criteria Engineer shall notify, advise, and consult with the Owner throughout completion of the Project, which includes the Correction Period.
The Criteria Engineer may designate a field representative, subject to the Contracting Authority’s approval, to attend to the Project.
The Criteria Engineer is authorized to disapprove or reject Defective Work. The Criteria Engineer shall immediately notify the Owner and the Contracting Authority any time the Criteria Engineer disapproves or rejects an item of Work.
The Criteria Engineer is not responsible for construction means, methods, manners, techniques, sequences, procedures, safety precautions, and programs in connection with the Work, or for the ESCO's failure to carry out the Work in conformity with the Contract Documents.
1.3 Approval of Criteria Engineer
1.3.1 The Criteria Engineer’s review and approval of the Work and any information the ESCO submits to the Criteria Engineer is for the sole purpose of determining whether the Work and information are generally consistent with the Contract’s intent, and will not relieve the ESCO of its sole responsibility for the performance, preparation, completeness, and accuracy of the Work and information.
Delegation to the Criteria Engineer
Except as otherwise prohibited by Applicable Law, the Contracting Authority may delegate to the Criteria Engineer any of the Contracting Authority’s rights and responsibilities under the Contract. No such delegation will be subject to the ESCO’s consent or approval.
Limitation of Criteria Engineer’s Authority
Under no circumstances is the Criteria Engineer authorized to: (1) bind the Owner or Contracting Authority to any authorizations under, modifications of, or amendments to any contract; (2) accept any defective or non-conforming services, Work, or vendor-furnished items; (3) make any settlements on behalf of the Owner or Contracting Authority; or (4) assume any responsibilities of the ESCO, Consultants, or Subcontractors.
[bookmark: _Ref371118427][bookmark: _Toc437353099][bookmark: _Toc482617255]- SUBCONTRACTORS
[bookmark: _Ref371118466]Evaluation and Approval
[bookmark: _Ref404760306]Within 10 days after the Notice to Proceed, or other period as mutually agreed by the ESCO and Contracting Authority, the ESCO shall submit to the Contracting Authority a Subcontractor and Material Supplier Declaration form through which the ESCO identifies its Subcontractors.
The ESCO’s failure to timely submit the information regarding a proposed Subcontractor may result in the Contracting Authority withholding its approval of payment in accordance with Section 9.2.12.
After receiving the Subcontractor and Material Supplier Declaration form, the Contracting Authority shall verify that it is complete and deliver it to the Owner. If the Contracting Authority finds the form incomplete, the Contracting Authority shall return it to the ESCO and identify the incomplete information.
If the Contracting Authority rejects any proposed Subcontractor, the ESCO shall propose a replacement Subcontractor with no adjustment of the Contract Sum. The proposed replacement Subcontractor will be evaluated as described above.
[bookmark: _Ref161140887]If the Project is administered using the State’s web-based project management software, the ESCO shall identify its proposed Subcontractors through the “Subcontractor Supplier Declaration” business process.
1.4 [bookmark: _Ref358130779][bookmark: _Ref474770359]Design-Assist Firms
1.4.1 Authorization. After receipt of a request from the ESCO, the Contracting Authority may authorize the ESCO to engage a Design-Assist Firm to perform a scope of design-assist services and associated Work agreed upon by the Contracting Authority and ESCO.
1.4.2 Design-Assist Contract Requirements. All design-assist contracts shall:
1.4.2.1 include the State of Ohio Subcontract Form;
1.4.2.2 provide that the Design-Assist Firm does not assume any professional design liability by virtue of performing the design-assist services; and
1.4.2.3 provide that (1) the ESCO may terminate the design-assist contract without cause if the ESCO and Design-Assist Firm fail to reach agreement on the compensation to be paid by the ESCO to the Design-Assist Firm on account of the Design-Assist Firm’s performance of the Work associated with the design-assist contract and (2) in the event of that termination, (a) the ESCO shall be obligated to pay the Design-Assist Firm for design-assist services the Design-Assist Firm performed before the date of termination but (b) the ESCO shall not be obligated to pay any compensation to the Design-Assist Firm for design-assist services or the associated Work that the Design-Assist Firm did not perform on account of the termination.
Replacement of Subcontractors
The ESCO shall not replace any Subcontractor after execution of the Subcontract without the prior written approval of the Contracting Authority.
ESCO’s Responsibility
[bookmark: _Toc161643537]The ESCO is fully responsible for all acts and omissions of its Subcontractors and is responsible for scheduling and coordinating the Work of its Subcontractors.
The ESCO is fully responsible for any delay, interference, disruption, or hindrance attributable to the ESCO's Subcontractors.
The ESCO shall require that each of its Subcontractors have a competent supervisor at the Site whenever the Subcontractor is performing Work.
The ESCO shall bind its Subcontractors to the terms of the Contract Documents, so far as applicable to the Work of the Subcontractor, and shall not agree to any provision, which seeks to bind the State to terms inconsistent with or at variance from the Contract Documents.
The ESCO will not be relieved of its full responsibility for Subcontractors and their performance of the Work by (1) the participation of the Owner and Contracting Authority in the processes described under this Article 4 or other related provisions of the Contract Documents or (2) the Contracting Authority’s rejection of a Subcontractor or failure to reject a Subcontractor under Section 4.1.
Contingent Assignment of Subcontracts
The ESCO hereby assigns its agreement with each Subcontractor to the Contracting Authority provided that the assignment is effective only after termination of the Contract by the Contracting Authority and only for those agreements that the Contracting Authority accepts by notifying the ESCO and applicable Subcontractor in writing. The Contracting Authority may re-assign accepted agreements.
[bookmark: _Ref371118988][bookmark: _Ref400091617]Prompt Payment
[bookmark: _Ref250747404]The ESCO shall make payments to Subcontractors in accordance with Applicable Law, including ORC Section 4113.61.
The ESCO may withhold amounts necessary to (1) resolve disputed liens or claims involving the Work of the Subcontractor or (2) account for the failure of the Subcontractor to perform its obligations under its agreement with the ESCO.
[bookmark: _Toc437353100][bookmark: _Toc482617256]- Project Development
[bookmark: _Toc168224943][bookmark: _Toc271282754][bookmark: _Ref318971801][bookmark: _Toc161643428][bookmark: _Toc182075081]General Requirements
Commencement. The ESCO’s Project Development Services will begin on the date set forth in a notice that the Contracting Authority will issue to the ESCO (“Notice of Intent to Award”).
Scope of Project Development Services. The ESCO shall perform the Project Development Services, which consist of the activities and stages set forth in Sections 5.1 and 5.2, inclusive. The ESCO shall provide its services according to the Staffing Plan approved by the Contracting Authority.
Consultation. The ESCO shall schedule and attend regular meetings with the Contracting Authority and Owner. The ESCO shall consult with the Contracting Authority and Owner regarding Site use and improvements and the selection of materials, building systems, and equipment. The ESCO shall provide recommendations to the Contracting Authority and Owner on construction feasibility; actions designed to minimize adverse effects of labor or material shortages; time requirements for procurement, installation and construction completion; and factors related to construction cost, including estimates of alternative designs or materials, budgets and possible economies of scale. At all appropriate times throughout the performance of the Work, the ESCO shall contact, meet, consult, and otherwise coordinate with the Contracting Authority, Owner, governmental authorities with jurisdiction over the Project, and others for the purpose of facilitating the Project’s design and construction.
[bookmark: _Ref317026128]Project Schedule. The ESCO shall provide and maintain a Project Schedule with a logical sequence of events coordinated with the ESCO’s Design Schedule; reasonable periods of time for the Contracting Authority, Owner, and Criteria Engineer to review the ESCO’s deliverables and for the ESCO to revise and resubmit those deliverables and for approvals of governmental authorities having jurisdiction over the Project; and sufficient detail to properly anticipate and monitor progress on the Project.
Long-Lead-Time Items. The ESCO shall recommend to the Contracting Authority and Owner a schedule for procurement of long-lead-time items that will constitute part of the Work as required to meet the Project Schedule. The ESCO shall expedite delivery of long-lead-time items.
[bookmark: _Toc267919035][bookmark: _Toc267919036][bookmark: _Toc267919037][bookmark: _Toc267919038][bookmark: _Toc267919040][bookmark: _Toc267919041][bookmark: _Toc267919042][bookmark: _Toc267919044][bookmark: _Toc267919046][bookmark: _Toc267919050]Unless the Contracting Authority agrees otherwise in writing, the ESCO’s Project Development Services will begin with an organizational meeting between the Contracting Authority, Owner, Criteria Engineer, and ESCO. All of the ESCO’s key personnel involved in the Project shall attend the organizational meeting.
If the organizational meeting resulted in changes to a previously submitted Project Schedule, within 5 days after the organizational meeting is adjourned the ESCO shall submit a revised Project Schedule to the Contracting Authority and Owner.
[bookmark: _Ref310951904]The Contracting Authority, Owner, and ESCO will promptly thereafter consult with one another as necessary to reach agreement on the revised Project Schedule, which shall be used as the basis for moving forward with the Project subject to revision as described elsewhere in the Contract.
Within 5 days after the organizational meeting is adjourned, the ESCO shall prepare and distribute the meeting’s minutes.
If the Project is administered using the State’s web-based project management software, the ESCO shall distribute the minutes of the organizational meeting through the “Meeting Minutes” business process.
[bookmark: _Toc168224946][bookmark: _Toc271282756][bookmark: _Ref351535584][bookmark: _Ref400190419][bookmark: _Ref481760796]Design
[bookmark: _Ref212709813]Commencement. Unless the Contracting Authority agrees otherwise in writing, the Design Stage will begin upon completion of the activities described in Section 5.1.
In addition to performing those services required to comply with Sections 5.2.3 through 5.2.5, during the Design Stage, the ESCO shall:
advise the Contracting Authority and Owner in writing if at any time it appears that the Project Schedule or Construction Budget may be exceeded and make recommendations for corrective action;
meet with the Contracting Authority and Owner at intervals acceptable to the Contracting Authority and Owner, to review drawings and other documents that depict the current status of the Design Stage of the Project;
resolve all issues related to compliance with Applicable Law;
develop the Construction Progress Schedule in increasing detail taking into account Owner-provided information and the Owner’s occupancy requirements;
update and re-issue the Project Schedule as necessary to keep the Contracting Authority and the Owner apprised of the schedule’s current status;
ensure that the scopes of Work of the various Subcontractors is coordinated, all requirements for the Project have been assigned to the appropriate subcontract, the likelihood of jurisdictional disputes between trades has been minimized, and proper coordination has been provided for Phased construction (if any);
analyze the types and quantities of labor required for the Project and review the availability of appropriate categories of labor required for critical portions of the Work;
make recommendations to the Contracting Authority and Owner for actions designed to minimize adverse effects of labor shortages;
file documents required for the approvals of governmental authorities with jurisdiction over the Project; and
provide recommendations on value engineering, constructability, logistics, site use and improvements, availability and suitability of materials, equipment, labor and systems, long-lead items, safety and security plans, quality control, time requirements for construction, and factors related to the cost of the Project including costs of alternative designs or materials, preliminary budgets, and possible economies of scale.
[bookmark: _Ref304451578][bookmark: _Ref400191096]During the ESCO’s completion of the Design Documents:
 The ESCO shall verify that the Design Documents include requirements and assignment of responsibilities for safety precautions and programs and for temporary facilities for common use of the ESCO and Subcontractors.
The ESCO shall prepare the Design Documents for each Subcontract to minimize areas of conflict, gaps, and overlaps in the Work to be performed by various Subcontractors.
[bookmark: _Ref310936722][bookmark: _Ref212712464][bookmark: _Ref168226003]ESCO’s Design Submission.
On the basis of ESCO-gathered and Contracting Authority-provided information, the ESCO shall prepare the Design Documents.
The ESCO shall submit the provisional Design Documents to the Contracting Authority, Owner, and Criteria Engineer on or before the date identified in the Project Schedule for that submission.
The provisional Design Documents shall include:
as appropriate for a Performance Contract, Drawings setting forth in detail the requirements for the construction of the Project;
as appropriate for a Performance Contract, Specifications prepared in accordance with the most-current CSI MasterFormat and that establish in detail the quality levels of all materials and systems required for the Project and include all stipulations pertaining to the furnishing and installation of the Work as required for completion of the Project;
an updated Project Schedule;
a written description of all proposed or previously agreed upon Allowances (if any);
an identification of any unresolved issues related to compliance with Applicable Law;
a fully developed Construction Progress Schedule for the entire Project;
a cash-flow forecast for the Project;
a Site Logistics Plan indicating how the ESCO intends to use the Site and illustrating things such as areas to be used for lay down of material and equipment; office and storage trailer locations; vehicular access gates with ingress and egress routes; locations of wheel wash and concrete truck wash-out activities; and offloading and hoisting locations; and
an updated Staffing Plan.
[bookmark: _Ref304915861][bookmark: _Ref168226677]If the Project is administered using the State’s web-based project management software, the ESCO shall create, approve, and submit the provisional Design Documents to the Contracting Authority, Owner, and Criteria Engineer through the “Design Review” business process.
[bookmark: _Ref335157445]Design Documents Review.
After the Contracting Authority, Owner, and Criteria Engineer have had a reasonable period to review the provisional Design Documents, the Contracting Authority, Owner, Criteria Engineer, and ESCO shall meet to discuss the provisional Design Documents and reach agreement on any Contracting Authority-authorized adjustments to the Project Schedule and any necessary clarifications of the provisional Design Documents.
Unless the Contracting Authority agrees otherwise in writing, within 5 business days after the review meeting, the ESCO shall revise its provisional Design Documents to reflect the adjustments and clarifications agreed upon in the review meeting, and resubmit those documents to the Owner and Contracting Authority.
When the Contracting Authority and Owner approve the revised Design Documents and sign the related Design Review Acceptance form, the revised Design Documents shall become the final Design Documents, subject to (1) execution of an appropriate Modification to incorporate adjustments into the Contract and (2) further revisions as provided in the General Conditions.
[bookmark: _Ref404782181]Building and Trade Permits and Licenses
Plan Approval.
[bookmark: _Ref400191617]The ESCO shall secure any required structural, plumbing, HVAC, and electrical plan approvals.
The ESCO shall schedule and attend all intermediate and final inspections required for any permit applicable to the Work. The ESCO shall schedule the State Fire Marshal or local fire authority for the life safety inspection for occupancy permits. The ESCO shall give the Contracting Authority and Owner reasonable notice of the dates and times arranged for inspections.
The ESCO shall pay for any reinspections required as a result of the ESCO’s failure to receive approval of its Work.
Trade Permits and Licenses.
The ESCO shall obtain, maintain, and pay for any permit, inspection, or license applicable to the ESCO’s particular trade.
Local Permits.
The ESCO shall secure and pay the fees for any permits, inspections, licenses, capacity charges, or tap fees required by local authorities having jurisdiction over the Project. The ESCO shall give the Contracting Authority and Owner reasonable notice of the date arranged for inspections.
[bookmark: _Tests_and_Inspections][bookmark: _Toc161643444][bookmark: _Toc182075098][bookmark: _Toc437353101][bookmark: _Toc482617257][bookmark: _Ref144637519][bookmark: _Toc161643429][bookmark: _Toc182075082]- Project Implementation
[bookmark: _Toc161643420][bookmark: _Toc182075073]Commencement of Work on the Site
Unless the Contracting Authority agrees otherwise in writing, the Construction Stage will commence with the Contracting Authority’s issuance of the Notice to Proceed and will terminate upon Contract Completion.
[bookmark: _Toc161643445][bookmark: _Toc182075099]Responsibility of the ESCO
The ESCO shall complete portions of the Work in the sequence and time in the Construction Progress Schedule.
[bookmark: _If_the_Contractor,_or_any_of_the_Co][bookmark: _If_any_part_of_the_Contractor's_Wor]The ESCO shall supervise the Work.
[bookmark: _Ref399945440]The ESCO shall cooperate with the Contracting Authority so as not to interfere with, disturb, hinder, or delay the responsibilities of the Contracting Authority.
The ESCO shall consult with the Owner to obtain full knowledge of the Owner’s rules, regulations, or requirements affecting the Project. The ESCO shall establish the Project’s regular working hours, subject to approval by the Contracting Authority and Owner.
[bookmark: _Ref399945458]The ESCO shall coordinate the Work with the activities and responsibilities of the Owner and the Contracting Authority to complete the Project in accordance with the Contract Documents.
The ESCO shall develop and keep current the Construction Progress Schedule in accordance with Section 6.5, and prepare and keep current a schedule of submittals that is coordinated with the Construction Progress Schedule, for the Contracting Authority’s acceptance.
The Construction Progress Schedule shall not exceed the time limits current under the Contract Documents, shall provide for reasonable, efficient, and economical execution of the Project, and shall relate to the entire Project to the extent required by the Contract Documents.
The ESCO shall use the Construction Progress Schedule to plan, organize, and execute the Project, record and report actual performance and progress, and show how it plans to coordinate and complete all remaining work by the Contract Completion date.
The ESCO shall monitor the progress of the Work for conformance with the Construction Progress Schedule and shall initiate revisions as required by Section 6.5.8.
In the event of default of the ESCO, the ESCO shall cooperate with the Owner, Contracting Authority, and ESCO's Surety to achieve the Substantial Completion date and Contract Completion.
The ESCO shall remove all snow and ice as may be required for reasonably safe access to the Project including building entries, driveways, parking lots and sidewalks.
[bookmark: _The_Lead_Contractor_must_keep_a_dai][bookmark: _Ref144637175]The ESCO shall keep a daily log containing a record of weather, number of workers on Site for the ESCO, identification of equipment, Work accomplished, problems encountered, and other similar relevant data.
[bookmark: _Construction_Schedule][bookmark: _Ref144637681][bookmark: _Toc161643447][bookmark: _Ref248130887][bookmark: _Toc182075101]Construction Procedures
The ESCO is solely responsible for and has control over all construction means, methods, manners, techniques, sequences, and procedures and for coordinating all portions of the Work.
The ESCO shall lay out and coordinate all lines, levels, elevations, and measurements for all the Work, coordinate and verify existing conditions, and notify the Contracting Authority of discrepancies and conflicts before proceeding with installation or excavation.
The ESCO shall perform all cutting, fitting, or patching required for the Work and shall not endanger the Project by cutting, excavating, or otherwise altering the Project, or any part of it. The ESCO’s patching shall match and blend with the existing or adjacent surface(s).
The ESCO shall comply with ORC Sections 3781.25 through 3781.32. In addition, before starting excavation or trenching, the ESCO shall determine the location of any underground utilities and notify any public authority or utility having jurisdiction over the Project and secure any required approval.
The ESCO shall install all Work in accordance with the Contract Documents and any installation recommendations of the manufacturer, including required temperature and humidity limits for installation of the various materials.
Project Team Members
[bookmark: _The_Contractor_must_submit_an_outli]The ESCO shall not replace its  Project team members as identified and set forth in the ESCO’s Proposal without prior written approval of the Contracting Authority.
If the ESCO proposes to change any of its Project team members, the ESCO shall submit written justification to the Contracting Authority, along with the name and qualifications of the ESCO’s proposed replacement.
The Contracting Authority reserves the right to reject any changes to, or proposed replacement of the ESCO's Project team members. Failure to notify the ESCO of the rejection within 30 days of receiving the required information shall indicate that the Contracting Authority has no objection
[bookmark: _Ref371140717]Construction Progress Schedule
The ESCO shall provide a bar chart schedule with a logical sequence of events and sufficient detail to properly anticipate and monitor construction progress.
The ESCO shall develop the Construction Progress Schedule using commercially available, personal computer software acceptable to the Contracting Authority. The ESCO shall submit all baseline and updated schedules to the Contracting Authority in the schedules’ native electronic format.
The Project participants shall use the Construction Progress Schedule as a tool for scheduling and reporting sequenced progress of the Work. The ESCO shall provide a clear graphics legend and other data including Milestone dates, constraints, and other items required by the Project and Contracting Authority. Each submission shall show the Contracting Authority’s Project number and Project name, and provide a signature approval and date line for the ESCO.
The Construction Progress Schedule shall show all submittal dates, review and approval durations for coordination drawings, Shop Drawings, other action submittals, and mock-up Work.
The ESCO shall submit the Construction Progress Schedule in graphic and tabular form. Provide a 2-week look-ahead schedule.
[bookmark: _The_Lead_Contractor_will_submit_to_][bookmark: _Ref144637741]Within 30 days of the date of the Notice to Proceed, the ESCO shall submit to the Contracting Authority a proposed Construction Progress Schedule approved by the ESCO.
The ESCO shall provide monthly progress reports to the Contracting Authority and Owner, which shall include recommendations for adjusting the Construction Progress Schedule to meet Milestone dates and the Substantial Completion date.
[bookmark: _Ref152991873]The ESCO shall update the Construction Progress Schedule on a monthly basis, or other interval approved by the Contracting Authority, in accordance with Section 6.5.6.
[bookmark: _Toc161643449][bookmark: _Toc182075103][bookmark: _Toc161643421][bookmark: _Toc182075074]Progress Meetings
The ESCO shall schedule a weekly progress meeting for the Contracting Authority and other Persons involved in the Project. The purpose of the progress meeting is to review progress on the Project during the previous week, discuss anticipated progress during the following weeks, review critical operations, and discuss critical problems.
The ESCO shall be represented at every progress meeting by a Person authorized with signature authority to make decisions regarding possible modification of the Contract Documents or Construction Progress Schedule.
The ESCO shall prepare a written report of each progress meeting and distribute the report to the Contracting Authority and Owner. The ESCO shall not delegate the duty to prepare a written report of any progress meeting.
[bookmark: _The_Lead_Contractor]Review of Contract Documents and Field Conditions
Before starting each portion of the Work, the ESCO shall carefully study and compare the various Contract Documents relative to that portion of the Work, shall take field measurements of any existing conditions related to that portion of the Work, and shall observe any conditions at the Site affecting it.
If the ESCO finds any perceived ambiguity, conflict, error, omission, or discrepancy on or between any of the Contract Documents, or between any of the Contract Documents and any Applicable Law, the ESCO, before proceeding with the Work, shall promptly submit a Request for Interpretation (“RFI”) to the Contracting Authority for an interpretation or clarification.
[bookmark: _Ref161028173][bookmark: _Ref251663895][bookmark: _Ref405058774]If the ESCO believes that it is entitled to an adjustment of the Contract Sum and Guaranteed Savings, or Contract Time, or both, on account of clarifications or instructions issued by the Contracting Authority in response to an RFI, the ESCO may request a Modification by giving written notice within 7 days of receiving the Contracting Authority’s RFI response under Section 7.3.2.
If the ESCO does not notify the Contracting Authority per Section 6.7.3, the ESCO will have accepted the RFI response without an adjustment to the Contract Sum, Guaranteed Savings, or Contract Time.
[bookmark: _Toc161141014][bookmark: _Toc161141240][bookmark: _Toc161195035][bookmark: _Toc161643423][bookmark: _Toc182075076]Protection of the Project
The ESCO shall protect the Work from weather and maintain the Work and all materials, apparatus, and fixtures free from injury or damage until Substantial Completion of the Work.
The ESCO shall protect the Project and existing or adjacent property from damage at all times and shall erect and maintain necessary barriers, furnish and keep lighted necessary danger signals at night, and take reasonable precautions to prevent injury or damage to individuals or property.
The ESCO shall not load, nor permit any part of the Project to be loaded, in any manner that endangers the Project, or any portion thereof. The ESCO shall not subject any part of the Project or existing or adjacent property to stress or pressure that endangers the Project or property.
The ESCO shall provide all temporary bracing, shoring, and other structural support required for safety of the Project and proper execution of the Work.
[bookmark: _Toc161643424]The ESCO shall provide controls/barriers for vibrations, noise and dust control in occupied buildings as required by the construction operations.
Exhaust of unfiltered air, dust, construction debris or other undesirable products released into the exterior atmosphere or into occupied areas of the building outside the Site will not be permitted. The Project Manager may limit or stop the Work if the ESCO does not maintain proper air-quality standards.
[bookmark: _Toc182075077]Materials and Equipment
The ESCO shall provide new materials and equipment of the quality specified in the Contract Documents. Prior to incorporating such materials and equipment into the Project, the ESCO shall obtain the Contracting Authority’s approval with respect to any specific materials or equipment or categories of materials or equipment as and when required by the terms of the RFP.
The ESCO shall bring to or store at the Site only the materials and equipment required in the Work. If possible, materials and equipment should be installed in their final positions when brought to the Site.
The ESCO shall properly store and protect all materials and equipment it provides to the Project.
The ESCO shall timely remove from the Site any materials or equipment no longer required for the Work.
The ESCO shall not allow materials or equipment to damage the Project or adjacent property, nor to endanger any individual at or near the Site.
[bookmark: _Toc161643425]If the ESCO provides approved Substitutions that require changes to the Contract Documents, the ESCO shall be solely responsible for the additional costs incurred as a result.
[bookmark: OLE_LINK4]The Contracting Authority shall consider Requests for Substitutions after the Proposal deadline only when the ESCO can conclusively demonstrate to the Contracting Authority the following conditions:
the specified components or previously-approved Substitutions, through no fault of the ESCO or the ESCO's Subcontractors and Material Suppliers, are not available; or
use or implementation of the proposed Substitution will result in an adjustment to neither the Contract Sum nor Guaranteed Savings; and
the specified components, or previously-approved Substitutions will not perform as designed or intended.
The ESCO’s incorporation of unapproved Substitutions in the Work shall constitute Defective Work.
Labor
The ESCO shall maintain a sufficient workforce and enforce good discipline and order among its employees and the employees of its Subcontractors. The ESCO shall not permit employment of individuals not skilled in tasks assigned to them.
The ESCO shall dismiss from the Project any individual employed by the ESCO, or the ESCO's Subcontractors, who the Contracting Authority finds, in its sole discretion, to be incompetent, guilty of misconduct, or detrimental to the Project.
The ESCO shall employ all legal efforts to minimize the likelihood or effect of any strike, work stoppage, or other labor disturbance. Informational pickets shall not justify any work stoppage. 
[bookmark: _Toc161141020][bookmark: _Toc161141246][bookmark: _Toc161195041][bookmark: _Toc161643426][bookmark: _Toc182075079]Safety Precautions
The ESCO shall take reasonable precautions to ensure the safety of individuals on the Project.
The ESCO is responsible for designing and implementing its own safety program, including compliance with OSHA regulations. The ESCO’s safety plans, such as fall protection, hazards, communications, competent person, etc., shall meet or exceed the Owner’s safety plan.
The ESCO shall pay any fine or cost incurred because of the ESCO’s violation, or alleged violation, of Applicable Law.
Before starting any Work, the ESCO shall submit to the Contracting Authority a copy of the ESCO’s site-specific safety plan and safety manuals.
The ESCO shall not introduce Hazardous Materials to the Project (other than as specified in the Contract Documents or customary construction materials or equipment) or burn any fires on the Site.
If the ESCO brings Hazardous Materials to the Project, the ESCO must take reasonable precautions to prevent the Hazardous Materials from causing bodily injury or death, property damage, or environmental damage.
The ESCO shall notify the Project Manager 24 hours before the start of non-routine or non-recurring hot-work. Use of sources of fire, flame or sparks and flammable materials shall be kept to an absolute minimum. At the beginning of the Project the ESCO shall inform the Project Manager of its intent to use blowtorches, welding apparatus or similar exposed flame and sparking devices. Similar notice shall be given in regard to the use of flammable liquids, adhesives, and cleaners.
The ESCO shall furnish an appropriate number of fire extinguishers (minimum of 1), which shall be within the immediate areas where work is being done at all times. The extinguisher shall be adequate and suitable for the class of fire likely to be caused by the ESCO's operations.
Work Stoppage Due to Hazardous Materials.
If the ESCO encounters material the ESCO reasonably believes to be, or contain, a Hazardous Material that has not been rendered harmless, the ESCO shall immediately stop Work in the affected area and verbally report the condition to the Contracting Authority, and within 1 business day deliver written notice of the condition to the Contracting Authority.
The Contracting Authority shall investigate and if required, engage the services of a licensed abatement ESCO who shall issue a report of the condition to the Contracting Authority in writing and remove the material or render it harmless as directed.
The ESCO shall resume Work in the affected area upon written notice from the Contracting Authority that (1) the suspect material was evaluated and found not to be or contain a Hazardous Material, or (2) the suspect material has been removed or rendered harmless.
If the ESCO knowingly or negligently proceeds with the Work in an area where a Hazardous Material exists and has not been rendered harmless, the ESCO shall be solely responsible for all related claims, damages, losses, and expenses, including attorneys’ fees, arising out of or resulting from performing the Work in the affected area.
The term "rendered harmless" means that the level of exposure is less than any applicable exposure standards set forth in Applicable Law.
Safety Data Sheets.
The ESCO shall identify any material it uses at the Site with a Safety Data Sheet (“SDS”) meeting the requirements of OSHA’s Hazard Communication Standard (formerly known as a Material Safety Data Sheet).
The ESCO shall maintain a notebook containing all of its applicable SDSs. This notebook shall be kept at the Site for the duration of the Project.
[bookmark: _Toc161643427][bookmark: _Toc182075080]Construction Facilities, Utilities, and Equipment
Facilities. The ESCO shall provide and maintain in a clean condition suitable temporary facilities, equipment, services, and enclosed storage for its use at the Site. The ESCO shall provide and maintain in a clean condition: (1) suitable facilities, equipment, and services for use by the Contracting Authority; (2) adequate space, equipment, and furnishings to conduct progress meetings, and store approved documents and permits; and (3) adequate sanitary facilities for use by all Persons at the Site.
Environmental Controls.
The ESCO shall protect its Work and materials from weather and damage from heat, cold, and humidity.
Until the permanent HVAC system is complete and available for use, the ESCO shall make arrangements and pay for installation and maintenance of temporary heating and ventilating systems.
When the permanent HVAC system is complete and available for use, the ESCO shall start up and maintain operation of the permanent HVAC system, including filters, and promptly remove temporary heating and ventilating systems.
The Owner shall pay the costs of energy consumed in operating the temporary heating and ventilating systems and the permanent HVAC system.
1.4.2.4 If the permanent HVAC system is used during construction, the ESCO shall furnish an extended warranty and service contract in effect until the expiration of the Correction Period.
Water and Drainage.
The ESCO shall provide water necessary for the Work until the permanent plumbing system is available for use. The ESCO shall provide temporary drainage and dewatering necessary for the Work and shall employ pumps, trenches, drains, sumps, and other necessary elements required to provide satisfactory working conditions for the protection, execution, and completion of the Project.
The ESCO shall make arrangements and pay for installation and maintenance of temporary plumbing systems until the permanent plumbing system is available for use.
When the permanent plumbing system is complete and available for use, the ESCO shall start up and maintain operation of the permanent plumbing systems, and make arrangements and pay for removal of temporary plumbing systems.
The Owner shall pay the costs of water consumed and sewerage charges.
1.4.2.5 If the permanent plumbing system is used during construction, the ESCO shall furnish an extended warranty and service contract in effect until the expiration of the Correction Period.
Electric Service.
The ESCO shall provide temporary light and power; pay the charges for temporary electric service installation, and removal if required.
A ESCO requiring these services shall subcontract with a licensed contractor for the service requirements and shall pay the costs of the services.
The Owner shall pay the cost of energy consumed.
1.4.2.6 If the permanent electrical system is used during construction, the ESCO shall furnish an extended warranty and service contract in effect until the expiration of the Correction Period.
Hoisting Facilities.
The ESCO shall erect and maintain any hoisting equipment required for its Work.
If the electric service requirements of hoisting facilities differ from that available at the Site, the ESCO shall provide and pay for all necessary connections.
A ESCO requiring use of hoisting facilities shall transport Persons and materials required for its Work.
1.4.2.7 [bookmark: _Toc161643430][bookmark: _Toc182075083]If a permanent elevator is identified in the Contract Documents to be used for hoisting materials or personnel during construction, the ESCO shall furnish an extended warranty and service contract in effect until the expiration of the Correction Period.
Progress Cleaning
The ESCO shall remove all waste materials, rubbish, and mud attributable to the Work to an appropriate disposal location acceptable to the Owner at, or near, the Site.
The ESCO shall perform daily broom cleaning of hard flooring surfaces in the area of the Work and maintain the Site in a clean condition acceptable to the Owner.
The ESCO shall remove, once each working day or as appropriate for the Project, all waste materials, and rubbish from the disposal location at, or near, the Site.
The ESCO shall remove, as appropriate for the Project or as the Contracting Authority directs, any waste materials or rubbish from areas adjacent to the Project. The ESCO shall dispose of waste materials, rubbish, and construction debris in a lawful manner in approved recycling facilities or landfills.
If the ESCO fails to clean up during the progress of the Work, the Contracting Authority may clean up on behalf of the ESCO and at the ESCO’s expense. If the ESCO fails to maintain the areas adjacent to the Project clean and free of waste materials and rubbish, the Contracting Authority may also direct the local jurisdiction responsible for the area to have the area cleaned to its satisfaction at the ESCO’s expense.
[bookmark: _Toc167623409][bookmark: _Toc167624041][bookmark: _Toc161141027][bookmark: _Toc161141253][bookmark: _Toc161195048][bookmark: _Toc161141028][bookmark: _Toc161141254][bookmark: _Toc161195049][bookmark: _Toc247875107][bookmark: _Toc247890565][bookmark: _Toc249355656][bookmark: _Toc250756918][bookmark: _Toc250757076][bookmark: _Toc250758042][bookmark: _Toc250760603][bookmark: _Toc250760761][bookmark: _Toc250760919][bookmark: _Toc248836665][bookmark: _Toc161643432]Use of Premises
The ESCO shall use corridors, stairs, and elevators as designated by the Owner. Extreme care shall be exercised to not exceed the carrying capacity of elevators nor to damage the cab interior in any way.
Loitering or wandering through interior of buildings or exterior grounds outside the limits of the Work will not be permitted.
The ESCO shall confine its apparatus, materials, and the operations of its workers to the limits indicated by law, ordinances, permits and the directions of the Contracting Authority. Short-term storage of equipment shall be scheduled by the Contracting Authority.
No signs or advertising of any kind will be permitted on or about the Site, except those appearing on trucks and trailers.
All State buildings are smoke free. Smoking will not be permitted in any indoor area. The ban on tobacco products will be observed in all indoor and outdoor areas and parking areas on all State-owned and leased property. The ESCO shall enforce these restrictions on any individual employed by the ESCO, or a Subcontractor.
Interruption of Existing Services
Whenever it becomes necessary to interrupt existing services in use by the Owner or its tenants, including sewer, water, gas, and steam lines, electric, telephone, and cable service, the ESCO shall continue the associated Work on a non-stop 24-hour per day basis until that Work is completed and the service restored, or at an alternate time required by the Owner.
Before beginning that Work, the ESCO shall apply in writing to, and receive approval in writing from the Owner to establish a time when interruption of the service will cause a minimum of interference with the activities of the Owner.
[bookmark: _Toc161643526][bookmark: _Toc182075169][bookmark: _Toc248836670][bookmark: _Toc161643440][bookmark: _Toc182075093][bookmark: _Toc161643434]Action Submittals
Submittal Description. Shop Drawings, Product Data, Samples, and other submittals for the Engineer’s review and action shall be provided by the ESCO for any item required by the Contract Documents or Applicable Law but not fully described in the Contract Documents, unless waived by the Contracting Authority, and include:
construction of the various parts, method of joinery, type of materials, grade, quality and thickness of materials, alloy of materials, profiles of all sections, reinforcement, method of hanging doors or installing windows, anchorage, and type and grade of finish;
capacities, types of materials and performance charts that are pertinent to the materials, and performance charts that are pertinent to the equipment item; and
wiring diagrams, control diagrams, schematic diagrams, working and erection dimensions, arrangement and specifications.
[bookmark: _Toc161643527][bookmark: _Toc182075170]Form of Submittals. The ESCO shall provide a transmittal letter, review and stamp its approval, and transmit the submittals to the Contracting Authority in accordance with the submittal schedule established by the Contracting Authority and ESCO.
The ESCO shall submit a minimum of 1 reproducible and 3 copies of Shop Drawings, and a minimum of 4 copies of any other submittal, except when using the State’s web-based project management software under Section 6.16.2.4.
The data shown on the Shop Drawings shall be complete with respect to quantities, dimensions, specified performance and design criteria, materials, and similar data to communicate to the Contracting Authority the materials and equipment that the ESCO proposes to provide.
Each Sample shall be identified clearly as to materials, supplier, pertinent data as catalog numbers, the intended use, and other uses as the Contracting Authority may require enabling the Contracting Authority to review the submittal.
[bookmark: _Ref310545463][bookmark: _Toc161643528][bookmark: _Toc182075171]If the Project is administered using the State’s web-based project management software, the ESCO shall submit electronic files of its submittals for review, using the “Submittals” business process.
Variation from Contract Documents. If the submittals show variations from the requirements of the Contract Documents, the ESCO shall specifically and clearly identify the variations in its letter of transmittal.
Variations that may affect the construction quality, cost or timeline shall be submitted by the Contracting Authority to the Owner for review, and if approved, shall be incorporated into the Work by amendment.
The ESCO shall not be relieved of responsibility for deviations from the Contract Documents by the Contracting Authority's approval of submittals.
[bookmark: _Toc161643529][bookmark: _Toc182075172]Submittals are not Contract Documents. In the event of conflicts between submittals and the Contract Documents, the Contract Documents take precedence and govern the Work.
ESCO’s Submittal Review. The ESCO shall review and stamp “approved” all submittals before forwarding them to the Contracting Authority. If it is apparent to the Contracting Authority that the ESCO has not reviewed the submittals, or has conducted an incomplete review, the Contracting Authority may reject the submittals. 
The ESCO shall field verify conditions as necessary and make corrections of dimensions, locations of various items, encroachments of work of other contractors, or variations from the requirements of the Contract Documents.
If required by the Contract Documents or Applicable Law, the ESCO shall have Shop Drawings or other submittals prepared by Persons possessing expertise and experience in an appropriate trade or profession or by a licensed architect, registered engineer, or other professional.
By approving and submitting submittals, the ESCO represents that the ESCO has determined and verified materials, field measurements, and field construction criteria related to the associated Work, or shall do so, and has checked and coordinated the information contained within the submittals with the requirements of the Work and of the Contract Documents.
[bookmark: _Toc161643530][bookmark: _Toc182075174]Contracting Authority’s Submittal Review. The Contracting Authority shall review submittals for conformity with design intent within 14 days of receiving them or in accordance with the approved submittal schedule, or other period as mutually agreed by the Contracting Authority and ESCO. It is not the purpose of the Contracting Authority’s review of submittals to determine the accuracy and completeness of other details, such as dimensions and quantities, or for substantiating instructions for installation or performance of equipment or systems, all of which remain the ESCO’s responsibility.
If the Project is administered using the State’s web-based project management software, the ESCO shall submit electronic files of its submittals for review, using the “Submittals” business process.
The ESCO shall make corrections required by the Contracting Authority and resubmit the required number of corrected copies of submittals until approved, which re-submission shall be acted upon by the Contracting Authority within 14 days of receiving them, or other period mutually agreed by the Contracting Authority and ESCO.
When resubmitting corrected submittals, the ESCO shall direct the Contracting Authority's attention to revisions made by noting revisions on the resubmittal.
The Contracting Authority's review shall not extend to means, methods, manners, techniques, sequences, or procedures of construction, or to safety precautions or incident programs.
The review and approval of a separate item shall not indicate approval of the assembly in which the item functions.
[bookmark: _Toc161643531][bookmark: _Toc182075175]Risk of Nonpayment. The ESCO shall not commence any portion of the Work requiring Shop Drawings, Product Data, Samples, or other submittals until the submittal has been approved by the Contracting Authority. If the ESCO starts Work before the Contracting Authority’s final approval of the submittal, the ESCO does so at its own risk that payment may not be approved by the Contracting Authority for the related Work.
[bookmark: _Toc134933656][bookmark: _Toc136741797][bookmark: _Toc136859863][bookmark: _Toc137029484][bookmark: _Toc146520705][bookmark: _Toc146520856][bookmark: _Toc148241772][bookmark: _Toc149104055][bookmark: _Toc149105257][bookmark: _Toc149122532][bookmark: _Toc149387626][bookmark: _Toc149387890][bookmark: _Toc151194424][bookmark: _Toc152579668][bookmark: _Toc152579834][bookmark: _Toc153111391][bookmark: _Toc153361430][bookmark: _Toc153365181][bookmark: _Toc153557307][bookmark: _Toc153690093][bookmark: _Toc153887531][bookmark: _Toc154229168][bookmark: _Toc155727407][bookmark: _Toc157333727][bookmark: _Toc157334249][bookmark: _Toc157336033][bookmark: _Toc157824541][bookmark: _Toc161643532][bookmark: _Toc182075176]Equipment Statement. Shop Drawings on equipment shall include the following written statement from the manufacturer of the equipment: “This equipment submitted for approval shall perform as specified when installed in the arrangement shown on this drawing and in the Contract Documents and in conjunction with all other accessories such as flues, breechings, piping, controls, and equipment not furnished by this manufacturer, but required as an accessory or supplement to this equipment, provided that the accessory or supplementary items perform as specified and are installed as shown in the Contract Documents.”
Warranty
[bookmark: _Ref300505138]The ESCO warrants to the Contracting Authority and Owner that all materials and equipment furnished under the Contract shall be new and of good quality unless otherwise required or permitted by the Contract Documents, that the Work shall be free from defects not inherent in the quality required or permitted, and that the Work shall conform to the requirements of the Contract Documents. Work not conforming to those requirements, including Substitutions not properly approved and authorized, may be considered Defective Work. If required by the Contracting Authority, the ESCO shall furnish satisfactory evidence as to the kind and quality of materials and equipment.
If the ESCO or a Subcontractor recommends a particular product, material, system, or item of equipment for incorporation into the Project and the Owner accepts that recommendation, the above warranty includes a warranty from the ESCO to the Owner that the recommended product, material, system, or item of equipment is fit and appropriate for the associated purpose.
Notwithstanding any other provision of the Contract Documents, the warranty pursuant to Section 6.17.1 shall commence for each individual ECM/WCM upon acceptance of the ECM/WCM by the Contracting Authority as evidenced by a properly executed Certification of Warranty Commencement.
[bookmark: _Toc182075087]Additional Tests and Inspections
[bookmark: _Ref481509418]If before or after Substantial Completion the Contracting Authority determines that any portion of the Work requires special inspection, testing, or approval not otherwise required under the Contract Documents, the Contracting Authority shall order such inspection, testing, or approval.
[bookmark: _Ref481509272]If the special inspection, testing, or approval reveals Defective Work, the ESCO shall pay all associated costs and will not be entitled to any related adjustment of the Contract Times. Those costs may include: (1) the cost of the special inspection, testing, or approval; (2) the cost of conducting the special inspection, testing, or approval on similar Work regardless of whether the similar Work is also revealed as Defective Work; (3) the cost of additional special inspections, testing, or approvals to evaluate remedial Work; (4) the cost of correcting the Defective Work; and (5) all related Owner-incurred fees and charges of contractors, engineers, architects, attorneys, and other professionals.
The Contracting Authority may deduct the costs described under Section 6.18.1 from payments then or thereafter due the ESCO. If payments then or thereafter due the ESCO are not sufficient to cover those amounts, the ESCO shall immediately pay the amount of the insufficiency to the Owner.
If the special inspection, testing, or approval reveals that the Work complies with the Contract Documents and the ESCO believes that it is entitled to an adjustment of the Contract Sum or Contract Times, or both, on account of the special inspection, testing, or approval, the ESCO may request a Change Order by giving written notice under Section 7.3.2 within 7 days after the special inspection, testing, or approval.
If the ESCO is aware of a need for inspection, testing, or approval, or of a need to have any inspection, testing, or approval completed by a particular time to avoid delay, then the ESCO shall timely communicate such information to the Contracting Authority.
Except as described under Section 6.18.1, the Owner shall pay for any inspection, testing, or approval that did not become a requirement until after the Contract Sum for the associated Work is initially established.
The ESCO shall coordinate with and give the Contracting Authority and Owner reasonable notice of the anticipated dates of all inspections, testing, or approvals.
Within 5 days after completion of an inspection, testing, or approval, the ESCO shall provide an original report/certificate of the inspection, testing, or approval to the Contracting Authority with a recommendation for or against acceptance of the results therein.
Uncovering the Work
If the ESCO covers Work contrary to the requirements of the Contract Documents or contrary to the written request of the Contracting Authority, the ESCO shall, if the Contracting Authority requests in writing, uncover that Work for observation, correct it if not in conformity with the Contract Documents, and recover it at the ESCO’s expense without adjustment of the Contract Time.
If the ESCO covers Work in accordance with the Contract Documents and not contrary to a request from the Contracting Authority for an opportunity to observe the Work prior to covering, the ESCO shall, if the Contracting Authority requests in writing, uncover that Work.
If the uncovered Work is Defective Work, the ESCO shall pay the costs of uncovering, correcting, and recovering the Work and shall not be entitled to an adjustment of the Contract Time.
If the uncovered Work is not Defective Work and the ESCO believes that it is entitled to an adjustment of the Contract Sum and Guaranteed Savings, or Contract Time, or both, on account of the uncovering and recovering of the Work, the ESCO may request a Modification by giving written notice to the Contracting Authority under Section Error! Reference source not found..
[bookmark: _Ref161135452][bookmark: _Toc161643435][bookmark: _Toc182075088]Correction of the Work
[bookmark: _Toc249355669][bookmark: _Toc250756931][bookmark: _Toc250757089][bookmark: _Toc250758055][bookmark: _Toc250760616][bookmark: _Toc250760774][bookmark: _Toc250760932][bookmark: _To_the_fullest_extent_permitted_by_][bookmark: _Toc249355680][bookmark: _Toc250756942][bookmark: _Toc250757100][bookmark: _Toc250758066][bookmark: _Toc250760627][bookmark: _Toc250760785][bookmark: _Toc250760943][bookmark: _Toc249355692][bookmark: _Toc250756954][bookmark: _Toc250757112][bookmark: _Toc250758078][bookmark: _Toc250760639][bookmark: _Toc250760797][bookmark: _Toc250760955][bookmark: _Toc161141048][bookmark: _Toc161141274][bookmark: _Toc161195069][bookmark: _Toc167623431][bookmark: _Toc167624063][bookmark: _Toc161141057][bookmark: _Toc161141283][bookmark: _Toc161195078][bookmark: _State's_Right_to_Perform_Work_and_B][bookmark: _Toc161141068][bookmark: _Toc161141294][bookmark: _Toc161195089][bookmark: _Toc161141072][bookmark: _Toc161141298][bookmark: _Toc161195093][bookmark: _Toc161141073][bookmark: _Toc161141299][bookmark: _Toc161195094][bookmark: _Toc161141074][bookmark: _Toc161141300][bookmark: _Toc161195095][bookmark: _Toc153361345][bookmark: _Toc153365096][bookmark: _Toc153557222][bookmark: _Toc153690006][bookmark: _Toc153887444][bookmark: _Toc154229081][bookmark: _Toc155727320][bookmark: _Toc157333640][bookmark: _Toc157334162][bookmark: _Toc157335946][bookmark: _Toc157824454][bookmark: _Toc161141077][bookmark: _Toc161141303][bookmark: _Toc161195098][bookmark: _Toc161141078][bookmark: _Toc161141304][bookmark: _Toc161195099][bookmark: _Toc161141079][bookmark: _Toc161141305][bookmark: _Toc161195100][bookmark: _Toc161141082][bookmark: _Toc161141308][bookmark: _Toc161195103][bookmark: _Toc161141084][bookmark: _Toc161141310][bookmark: _Toc161195105][bookmark: _Toc161141092][bookmark: _Toc161141318][bookmark: _Toc161195113][bookmark: _Toc161141093][bookmark: _Toc161141319][bookmark: _Toc161195114][bookmark: _Toc161141094][bookmark: _Toc161141320][bookmark: _Toc161195115][bookmark: _Toc161141095][bookmark: _Toc161141321][bookmark: _Toc161195116][bookmark: _Toc161141096][bookmark: _Toc161141322][bookmark: _Toc161195117][bookmark: _Changes_in_the_Work][bookmark: _Ref327420343][bookmark: _Ref322702548][bookmark: _Ref144883626][bookmark: _Toc161643505][bookmark: _Toc182075149][bookmark: _Ref144636874][bookmark: _Ref144636895][bookmark: _Ref161025069][bookmark: _Ref161134977][bookmark: _Toc161643465][bookmark: _Toc182075115]Before Substantial Completion.
[bookmark: _Ref400116113]If the ESCO provides Defective Work or fails or neglects to perform the Work in accordance with the Construction Progress Schedule, the Contracting Authority may issue a written notice to the ESCO and ESCO’s Surety directing the ESCO to correct the Defective Work or recover schedule deficiencies. Unless otherwise specified in that written notice, the ESCO shall promptly commence and diligently pursue correction of the Defective Work and recovery of schedule deficiencies within no more than three days after the Contracting Authority issues the written notice (“72-Hour Notice”).
[bookmark: _Ref161135651][bookmark: _Ref327420365]If the ESCO fails to promptly commence and diligently pursue correction of the Defective Work and recovery of schedule deficiencies required under Section 6.20.1.1, the Owner may correct the Defective Work or take action to recover schedule deficiencies without giving further notice to the ESCO or ESCO’s Surety.
[bookmark: _Ref400116404]After Substantial Completion.
[bookmark: _Ref400116329]In addition to the ESCO’s other obligations under the Contract Documents, if any of the Work is found to be Defective Work after Substantial Completion, the ESCO shall correct it promptly after receipt of written notice from the Contracting Authority or Owner to do so, unless the Contracting Authority and Owner have previously acknowledged and accepted the Defective Work in writing. The Contracting Authority or Owner may send a copy of the written notice to the ESCO’s Surety, but are not obligated to do so.
[bookmark: _Ref361171835]During the Correction Period. If the Contracting Authority or Owner issues a notice under Section 6.20.2.1 during the Correction Period, the Owner may correct the Defective Work itself without giving further notice to the ESCO or ESCO’s Surety if the ESCO fails to (1) notify the Owner in writing of the ESCO’s intent to correct the Defective Work within 7 days after the Contracting Authority or Owner issues the notice and (2) thereafter promptly commence and diligently pursue correction of Defective Work.
The Correction Period: (1) commences on the date of Substantial Completion of the Work or a designated portion of the Work which the Contracting Authority and Owner have agreed to take Partial Occupancy; (2) relates only to the ESCO’s specific obligation and opportunity to correct the Work during the Correction Period; (3) does not establish a period of limitation with respect to any of the ESCO’s other obligations under the Contract Documents; (4) has no relationship to the time within which the State or Owner may seek to enforce the Contract; (5) does not establish a period of limitation within respect to the commencement of litigation to establish the ESCO’s liability under the Contract or otherwise; and (6) shall not be extended by corrective Work performed by the ESCO under this Section 6.20.2.
[bookmark: _Ref358224155]After the Correction Period. If the Owner issues notice under Section 6.20.2.1 after expiration of the Correction Period, the Owner may correct the Defective Work without giving further notice to the ESCO or the ESCO’s Surety if the ESCO fails to (1) notify the Owner in writing of the ESCO’s intent to correct the Defective Work within 14 days after the Owner issues the notice and (2) thereafter promptly commence and diligently pursue correction of Defective Work.
Emergency Correction of Defective Work.
Notwithstanding any other provision of the Contract to the contrary, if in the Contracting Authority or Owner’s opinion the Defective Work presents a threat of imminent harm or danger to people, property, or the environment, the Contracting Authority or Owner may order the ESCO to immediately correct Defective Work or the Owner may correct the Defective Work itself without any prior notice to the ESCO or ESCO’s Surety.
Responsibility for Costs of Correction.
The ESCO shall pay all of the costs and damages associated with the correction of Defective Work and the recovery of schedule deficiencies under this Section 6.20. Those costs and damages may include the related fees and charges of contractors, engineers, architects, attorneys, and other professionals; and the cost of correcting or replacing adjacent work. The Contracting Authority may deduct those costs and damages from payments then or thereafter due the ESCO. If payments then or thereafter due the ESCO are not sufficient to cover those amounts, the ESCO shall immediately pay the amount of the insufficiency to the Owner.
[bookmark: _Ref371141824]Acceptance of Defective Work
The Owner may accept any Defective Work instead of requiring its removal or correction, in which case the Contract Sum must be equitably reduced as described under Article 7. The Owner may only accept Defective Work though a deduct amendment that makes explicit reference to this Section 6.21.
None of the following will constitute (1) acceptance of Defective Work, (2) a release of the ESCO’s obligation to perform the Work in accordance with the Contract, or (3) a waiver of any rights set forth in the Contract or otherwise provided by Applicable Law:
observations or inspections by the Owner, Contracting Authority, or Criteria Engineer;
the making of any payment;
Substantial Completion or the issuance of a Certificate of Substantial Completion;
Partial Occupancy and the Owner’s use or occupancy of the Work or any part of it;
Contract Completion or the issuance of a partial or final Certificate of Contract Completion;
any review or approval of a submittal;
any inspection, test, or approval by other Persons; or
any correction of Defective Work by the Owner.
[bookmark: _Ref404544707][bookmark: _Toc161643509][bookmark: _Toc182075153]Project Document Maintenance and Submittal
[bookmark: _Ref315348080]During Construction.
The ESCO shall maintain in good order at a secure location on the Site: (1) a complete copy of all Contract Documents; Shop Drawings, Product Data, Samples and similar required submittals; manufacturer operating and maintenance instructions; certificates; warranties; RFIs and responses thereto; and other Project-related documents, all marked currently and accurately to record field changes and selections made during construction and to show actual installation where installation varies from Work as originally shown, including the exact location and depth of underground utility lines; and (2) a set of Drawings and Specifications, approved in accordance with Section 5.3.1.1, and the records required by Section 6.2.12.
Before submitting each ESCO Payment Request, the ESCO shall record all changes on the Contract Documents, neatly in a contrasting color, noting new information not shown on the original Contract Documents. Failure to record all changes may cause payment to be withheld or delayed by the Contracting Authority.
The ESCO shall keep a record of changes made to the Specifications, noting particularly any approved variation from manufacturer’s installation instructions and recommendations.
If the ESCO uses Shop Drawings to indicate as-built conditions, the ESCO shall cross-reference the Shop Drawing sheet numbers to the corresponding sheet numbers on the Contract Documents. The ESCO shall note related numbers where applicable.
The ESCO shall at all times permit access to the documents described in this Section 6.22.1 to authorized representatives of the State, local authorities having jurisdiction, Contracting Authority, Owner, and Criteria Engineer.
Before Contract Completion.
The ESCO shall revise the original Contract Documents and related electronic files. The ESCO shall label the revised original Contract Documents and related electronic files as “Record Documents” and reflect the date.
The ESCO, as a condition precedent to execution of the Certificate of Contract Completion and final payment, shall organize the Record Documents into manageable sets, bind the sets with durable paper cover sheets, and deliver the Record Documents to the Contracting Authority.
The ESCO’s Record Documents submission shall include:
Certificate of Occupancy;
inspection certificates for pressure piping, elevator, boiler, electrical, plumbing or piping purification, etc.;
Letter of Approval from the local fire authority or State Fire Marshal for the fire suppression system;
Operation and Maintenance Manuals, organized into suitable sets of manageable size. Indexed data bound in individual binders, with pocket folders for folded sheet information and appropriate identification marked on the front and the spine of each binder;
neatly and accurately marked sets of as-built documents, and other Contract Documents reflecting the actual construction of the Project;
detailed Drawings reflecting the exact location of any concealed utilities, mechanical or electrical systems, and components;
assignment to the Owner of all warranties and guarantees, including the most-recent address and telephone number of any Subcontractors or manufacturers;
an affidavit to certify that all Subcontractors have been paid in full for all Work performed or materials furnished for the Project;
final certified payroll reports; and
an affidavit to certify that the ESCO and each of its Subcontractors, regardless of tier, have complied with all requirements of ORC Chapter 4115.
By submitting the Record Documents to the Contracting Authority, the ESCO certifies that its Record Documents are complete, correct, and accurate.
After the Contracting Authority has reviewed the ESCO’s Record Documents and determines they are complete, the Contracting Authority will deliver the Record Documents to the Owner. The Owner may thereafter use the Record Documents for any purpose relating to the Project including additions to or completion of the Project.
[bookmark: _Ref371141993]Final Cleaning
Before requesting the Substantial Completion inspection of the Work, the ESCO shall clean the Site, remove waste materials and rubbish attributable to the Project, and restore the property to its original condition so that upon Substantial Completion, the premises are ready for occupancy by the Owner.
If the ESCO performs any Work after final cleaning, the ESCO shall clean the affected area as provided above so that upon Substantial Completion, the premises are ready for occupancy by the Owner.
Final cleaning shall be done to the reasonable satisfaction of the Contracting Authority and Owner.
[bookmark: _Toc167623478][bookmark: _Toc167624110][bookmark: _Toc167623479][bookmark: _Toc167624111][bookmark: _Toc161643506][bookmark: _Toc182075150][bookmark: _Ref371154231][bookmark: _Ref404542809]Substantial Completion
ESCO’s Punch List.
When the ESCO considers the Work, or a designated portion thereof, Substantially Complete the ESCO shall inspect the Work and prepare a list of Defective Work and incomplete or unacceptable Work (“ESCO’s Punch List”). The ESCO shall list all items of Work not in compliance with the Contract Documents, including items the ESCO is requesting to be deferred.
The ESCO shall proceed to correct all items listed on the ESCO's Punch List and certify that the incomplete items listed on the ESCO’s Punch List are to its knowledge an accurate and complete list by signing the ESCO’s Punch List.
The ESCO’s failure to include an item on the ESCO’s Punch List shall not alter the ESCO’s responsibility to complete the Work in accordance with the Contract Documents.
The ESCO shall submit the signed ESCO’s Punch List to the Contracting Authority, together with a request for the Substantial Completion inspection of the Work.
[bookmark: _Toc161643507][bookmark: _Toc182075151]If the Project is administered using the State’s web-based project management software, the ESCO shall submit the ESCO’s Punch List, using the “Punch List” business process.
Substantial Completion Inspection.
Within 3 business days of receipt of the request for the Substantial Completion inspection of the Work, the Contracting Authority shall notify the ESCO of acceptance or rejection of the request, stating reasons for any rejection.
Within 7 days of its acceptance of the ESCO’s request, the Contracting Authority shall conduct the Substantial Completion inspection to determine whether the Work, or designated portion, is in conformity with the Contract Documents and Substantially Complete. The Contracting Authority shall notify the ESCO and Owner of the scheduled time of the inspection.
[bookmark: _Ref310722833]If the Contracting Authority determines that the Work is Substantially Complete, within 3 business days after the Substantial Completion inspection, the Contracting Authority shall prepare a Certificate of Substantial Completion that shall establish the date of Substantial Completion and include a list of Defective, incomplete, or unacceptable Work (“Contracting Authority’s Punch List“). The Contracting Authority’s Punch List shall include (1) the items on the ESCO’s Punch List that are not yet completed or corrected as of the date of the Substantial Completion inspection, and (2) comments from the Owner.
The Contracting Authority shall submit the Certificate of Substantial Completion to the Contracting Authority, Owner, and ESCO for their written acceptance.
[bookmark: _Toc161643508][bookmark: _Toc182075152]Completion of Punch List Items.
Within 30 days after the date of Substantial Completion and before the date of Final Contract Completion, the ESCO shall complete all items on the Contracting Authority’s Punch List. After completing all items on the Contracting Authority’s Punch List, the ESCO shall provide a written request for Final Inspection of the Work to the Contracting Authority.
If Work on the Contracting Authority’s Punch List cannot be timely completed, the ESCO shall justify in writing to the reasonable satisfaction of the Contracting Authority the reasons the items cannot be completed, and the ESCO may propose, for the Contracting Authority’s approval, a time when the ESCO shall complete those items.
Within 3 business days after receipt of the request for Final Inspection of the Work, the Contracting Authority shall complete a Final Inspection of the Work for compliance with the Contract Documents.
If the Project is administered using the State’s web-based project management software, the ESCO shall receive the Contracting Authority’s Punch List and submit its written request for Final Inspection of the Work, using the “Punch List” business process.
Partial Occupancy
The Owner may occupy or use a portion of the Project prior to Substantial Completion if:
the building authority with jurisdiction over the Project issues a partial certificate of occupancy for the portion of the Project the Owner intends to occupy;
the Owner with the ESCO’s assistance has provided written notice of the Partial Occupancy to the insurers providing builder’s risk property insurance for the Project; and
the Contracting Authority has received notice of the Partial Occupancy from the ESCO and has consented to it.
Before the Owner commences Partial Occupancy, the Owner, Contracting Authority, and ESCO shall proceed as described under Section 6.24 for the area designated for Partial Occupancy.
The ESCO shall be relieved of the obligation to maintain the area accepted for Partial Occupancy, but shall remain obligated to complete and correct the Work and to carry the insurance required by the Contract Documents during performance of any such Work..
[bookmark: _Ref161127989][bookmark: _Toc161643511][bookmark: _Toc182075155]Demonstration and Training, Operating Appurtenances
The ESCO, as a condition precedent to execution of the Certificate of Contract Completion and final payment, shall perform demonstration and training of the Owner’s maintenance personnel as specified in the Contract Documents.
The ESCO, as a condition precedent to execution of the Certificate of Contract Completion and final payment, shall organize and submit operating appurtenances and loose items related to the operation and maintenance of the completed Project to the Owner including: keys to door and window hardware, panels, and other devices not directly provided to the Owner from the manufacturer; operating handles, levers, cranks, specialized wrenches or drivers, remote controls, and similar items; and extra materials (e.g., attic stock).
[bookmark: _Toc161643512][bookmark: _Ref248854403][bookmark: _Ref248858536][bookmark: _Toc182075156][bookmark: _Ref371154253]Contract Completion
When all items on the Contracting Authority’s Punch List have been completed to the satisfaction of the Contracting Authority, all requirements of the Contract Documents have been completed, and the provisions of Sections 6.22 through 6.26 have been fulfilled, the Contracting Authority shall prepare and recommend execution of a final Certificate of Contract Completion. The date that the Contracting Authority executes the final Certificate of Contract Completion is the date of Contract Completion.
[bookmark: _Toc437353102][bookmark: _Toc134933635][bookmark: _Toc136741776][bookmark: _Toc136859842][bookmark: _Toc137029463][bookmark: _Toc146520684][bookmark: _Toc146520835][bookmark: _Toc148241751][bookmark: _Toc149104034][bookmark: _Toc149105236][bookmark: _Toc149122512][bookmark: _Toc149387606][bookmark: _Toc149387870][bookmark: _Toc151194404][bookmark: _Toc152579648][bookmark: _Toc152579814][bookmark: _Toc153111369][bookmark: _Toc153361408][bookmark: _Toc153365159][bookmark: _Toc153557285][bookmark: _Toc153690069][bookmark: _Toc153887507][bookmark: _Toc154229144][bookmark: _Toc155727383][bookmark: _Toc157333703][bookmark: _Toc157334225][bookmark: _Toc157336009][bookmark: _Toc157824517][bookmark: _Ref371141806][bookmark: _Toc437353103][bookmark: _Toc482617258]- Modifications
[bookmark: _Toc161643466][bookmark: _Toc182075116]General
1.4.3 Changes in the Work.
The Contracting Authority may order changes in the Work without invalidating the Contract. Subject to the limitations stated in this Article 7 and elsewhere in the Contract Documents, a change in the Work may be accomplished by a Change Order or an order for a minor change in the Work.
The ESCO shall proportionately increase the amount of the Performance Bond and Payment Bond whenever the Contract Sum is increased.
If notice of any change affecting the Contract is required by the provision of any Bond, the giving of the notice is the ESCO’s responsibility, and the amount of each applicable Bond shall be adjusted accordingly.
Because of the difficulty in adjusting the funding, changes in the Work of a Performance Contract shall not routinely be ordered nor approved by the Contracting Authority.
1.5 [bookmark: _Toc161141102][bookmark: _Toc161141328][bookmark: _Toc161195123][bookmark: _Toc161141103][bookmark: _Toc161141329][bookmark: _Toc161195124][bookmark: _Toc161141105][bookmark: _Toc161141331][bookmark: _Toc161195126][bookmark: _Toc161141106][bookmark: _Toc161141332][bookmark: _Toc161195127][bookmark: _Toc161141107][bookmark: _Toc161141333][bookmark: _Toc161195128][bookmark: _Ref315348939][bookmark: _Ref376547395][bookmark: _Toc161643467][bookmark: _Toc161643469][bookmark: _Toc182075119][bookmark: _Ref153429260]Change Order Procedure
1.5.1.1 [bookmark: _Ref315348869]A Change Order is a written instrument prepared by the Contracting Authority and executed by the Contracting Authority and ESCO stating their agreement upon all of the following: (1) a change in the Work; (2) the amount of the adjustment of the Contract Sum, if any; (3) the extent of the adjustment of the Contract Times, if any; and (4) the extent of the adjustment of the Guaranteed Savings, if any.
1.5.2 The ESCO is not entitled to reserve any rights or take other similar action with respect to a Change Order if the effect or intent of the reservation or action would be to accommodate a further adjustment of the Contract Sum, Contract Times, Guaranteed Savings, or any of the foregoing, after the ESCO signs the Change Order. By signing a Change Order, the ESCO irrevocably certifies that the elements of a Change Order described in Section 7.2.1.1 are completely satisfied, and waives all rights, if any, to seek further adjustment of the Contract Sum, Contract Times, Guaranteed Savings, or any of the foregoing, at a later date with respect to the associated change in the Work including without limitation on account of the “cumulative impact” of the associated change in the Work in combination with one or more other changes in the Work.
1.5.3 When the Change Order is signed by the ESCO, Owner, and Contracting Authority, the fully executed Change Order modifies the Contract Documents and authorizes and directs the ESCO to proceed, and the ESCO shall promptly proceed with the associated change in the Work.
1.5.4 If the Project is administered using the State’s web-based project management software, the ESCO shall indicate its agreement with the Change Order using the “Change Order” business process.
1.6 Initiation of Change Orders
[bookmark: _Ref161136809][bookmark: _Ref163032189][bookmark: _Ref481756563]Proposal Request.
The Contracting Authority shall prepare and issue a Proposal Request to the ESCO to obtain the ESCO’s Proposal for the adjustment of the Contract Sum, Contract Times, Guaranteed Savings, or any of the foregoing, associated with a contemplated Modification.
In any Proposal for an adjustment of the Contract Sum, the ESCO shall specifically identify the items set forth in Section 7.6.
In any Proposal for an adjustment of the Contract Times, the ESCO shall specifically identify the items set forth in Section 7.7.
The ESCO’s cost of preparing and providing Proposals is included in the Contract Sum.
If the Project is administered using the State’s web-based project management software, the ESCO shall respond to a Proposal Request issued by the Contracting Authority with its Proposal using the “Change Order” or “Contract Modifications” business process.
[bookmark: _Ref327418337][bookmark: _Ref481756840]Request for Change Order.
The ESCO may initiate a change in the Work by submitting written notice to the Contracting Authority accompanied by a Proposal as described under Section 7.3.1.
1.6.1.1 If the Project is administered using the State’s web-based project management software, the ESCO shall respond to a Proposal Request or initiate its Request for Change Order using the “Change Order” or “Contract Modifications” business process with the “Request for Change Order” workflow.
Minor Changes in the Work
The Contracting Authority may order minor changes in the Work not involving adjustment of the Contract Sum and Guaranteed Savings or extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Those changes shall be effected by written order issued to the ESCO.
[bookmark: _Ref477865847]The ESCO shall promptly carry out each order for a minor change in the Work if the ESCO agrees that the order does not involve adjustment of the Contract Sum, Guaranteed Savings, Contract Time, or any or all of the foregoing.
[bookmark: _Ref161139010][bookmark: _Toc161643470][bookmark: _Toc182075120]If the Project is administered using the State’s web-based project management software, the order for a minor change in the Work shall be documented through the “Action Items” business process.
[bookmark: _Ref405064018]Differing Site Conditions
[bookmark: _Ref161138111]If the ESCO encounters a Differing Site Condition, the ESCO shall stop Work on that Differing Site Condition and give immediate written notice of the condition to the Contracting Authority.
1.6.1.2 [bookmark: _Ref161138146]The ESCO’s failure to give notice of the Differing Site Condition as required under this Section 7.5.1 shall constitute an irrevocable waiver of any associated Claim.
1.6.1.3 The written notice of a Differing Site Condition under this Section 7.5.1 shall be required before the notice of Claim under Article 8.
Promptly after receiving notice from the ESCO under Section 7.5.1, the Contracting Authority shall investigate to determine whether the ESCO has encountered a Differing Site Condition. The Contracting Authority shall give written notice of its determination to the Owner and ESCO within 10 days after completing the investigation.
1.6.1.4 If the Contracting Authority determines that the ESCO has encountered a Differing Site Condition and the Owner agrees with the Contracting Authority’s determination, the Contracting Authority shall prepare (as appropriate) a resulting Change Order.
1.6.1.5 If the Contracting Authority determines that the ESCO has encountered a Differing Site Condition but the Owner disagrees with the Contracting Authority’s determination, the Contracting Authority shall process an appropriate Change Order through which the Owner may convey its disagreement with the Contracting Authority’s determination.
1.6.1.6 If the Contracting Authority determines that the ESCO has not encountered a Differing Site Condition and the ESCO does not agree with that determination, the ESCO shall initiate a Claim under Article 8 within 10 days of the date that the Contracting Authority issues its determination.
[bookmark: _Ref161136423][bookmark: _Toc161643471][bookmark: _Toc182075121][bookmark: _Ref284658939]Cost or Credit Determination and Associated Adjustment to the Guaranteed Savings
General.
The maximum cost or credit resulting from a change in the Work shall be determined as described below.
Proposals shall include the information required by Section 7.6.1.4.
The percentages allowed for overhead and profit include all ESCO Project costs relating to field or home office operations. Additional costs for overhead or profit shall not be allowed.
The maximum cost or credit includes all compensation for impact costs. Additional costs for impacts shall not be allowed.
The ESCO shall not assign any portion of the Work to another Person whereby the ESCO would benefit directly or indirectly from the double application of charges for overhead or profit.
The Contracting Authority may require notarized invoices for material costs and may audit the records of the ESCO and Subcontractors.
[bookmark: _Ref153594753]For each change in the Work, the ESCO shall furnish a detailed Proposal itemized on the Proposal Worksheet Summary Form (Design-Builder) published by the Ohio Facilities Construction Commission through which the ESCO shall document the related changes in the Contract Sum. Any Subcontractor pricing shall also be itemized on the appropriate Proposal Worksheet Summary Form.
Section 7.6.2 establishes the exclusive and maximum amount that the Owner shall pay for any amendment, including all amounts for interference with, delay, hindrance, disruption, or impact of the Work (“Pricing Criteria”). These Pricing Criteria shall also be used to determine the value of deduct amendments and the ESCO’s entitlement to additional compensation or damages through the Claims and dispute resolution processes on account of changes in the Work. In order to expedite the review and approval process, Proposals shall be prepared in the categories and order listed in Section 7.6.2.
[bookmark: _Ref310961562][bookmark: _Ref481768134][bookmark: _Ref310960690][bookmark: _Ref375931941][bookmark: _Ref314650734][bookmark: _Ref325064811][bookmark: _Ref310961673][bookmark: _Ref144869445]Pricing Criteria.
1.6.1.7 Construction Stage Design Services Fee. Any cost or credit arising from a change in the quantity of the EOR’s Services directly involved in the Work on an hourly basis according to the rates set forth in the EOR’s Fee Schedule attached to the Agreement.
1.6.1.8 [bookmark: _Ref474770761]ESCO Personnel Costs. Any cost or credit arising from a change in the quantity of the ESCO’s on-Site management (including supervision and administrative personnel) not subject to prevailing wage under ORC Chapter 4115 shall be calculated on an hourly basis according to the rates set forth in the Personnel Costs Rate Schedule attached to the Agreement.
.1 In no event will the ESCO be entitled to an increase in the Contract Sum on account of ESCO Personnel Costs unless the ESCO actually incurs additional ESCO Personnel Costs solely on account of the associated change in the Work.
.2 Under no conditions will the increase under this Section 7.6.2.2 exceed those additional ESCO Personnel Costs the ESCO actually incurs.
1.6.1.9 [bookmark: _Ref314650911]Labor. Any cost or credit arising from a change in the quantity of field labor that is directly involved in the Work shall be based upon the actual rate of pay to the worker. If the Project is subject to payment of prevailing wage rates, field labor shall be paid according to the relevant classification of labor as established in the applicable prevailing wage determination for the Project locality, as determined by the Ohio Department of Commerce, Wage and Hour Bureau.
.1 In no event will the ESCO be entitled to an increase in the Contract Sum on account of labor costs unless the ESCO actually incurs additional labor costs solely on account of the associated change in the Work.
.2 Under no conditions will the increase under this Section 7.6.2.3 exceed those additional labor costs the ESCO actually incurs.
.3 The cost for supervision above the level of working forepersons (such as general forepersons, superintendent, project manager, etc.) is included in the adjustment under Section 7.6.2.2 for the ESCO and under Section 7.6.2.11 for Subcontractors.
1.6.1.10 [bookmark: _Ref325065254]Fringes. Fringe benefit credit for labor provided under Section 7.6.2.3 is only allowable for prevailing wage fringe benefits pursuant to ORC Chapter 4115, including Health and Welfare, vacation, apprenticeship training, and certain types of pension plans. The parties shall defer to the Ohio Department of Commerce’s policy on which benefits are granted fringe benefit credit. Each fringe benefit for which credit is requested shall be calculated on an hourly basis and listed as a separate line item. The ESCO shall submit documentation supporting the calculation of the amounts for each fringe benefit for each worker classification, including labor provided by Subcontractors.
1.6.1.11 [bookmark: _Ref325065265]Allowable Payroll Expenses. Allowable payroll expenses for labor provided under Section 7.6.2.3 including payroll taxes as well as other benefits that are required by Applicable Law, such as federal and state Unemployment and Workers’ Compensation shall each be a separate line item and shall not be credited for compliance with ORC Chapter 4115.
1.6.1.12 Equipment Rentals. Any cost or credit arising from a change in the quantity of non-owned heavy or specialized equipment shall be based on the documented rental cost, but shall not exceed 100 percent of that documented cost. No rental charges shall be allowed for hand tools, minor equipment, simple scaffolds, etc. Downtime due to repairs, maintenance and weather delays shall not be allowed. ESCO shall submit copies of actual paid invoices to substantiate rental costs.
1.6.1.13 Owned Equipment. Any cost or credit arising from a change in the quantity of heavy or specialized equipment owned by the ESCO or Subcontractor performing the Work shall be based on the cost listed by the current edition of the Associated Equipment Distributors’ AED Green Book heavy equipment rental rates, but shall not exceed 100 percent of that documented cost. No recovery shall be allowed for hand tools, minor equipment, simple scaffolds, etc. The longest period of time that the equipment is to be required for the Work shall be the basis for the pricing. Downtime due to repairs, maintenance, and weather delays shall not be allowed.
1.6.1.14 Trucking. Any cost or credit arising from a change in the quantity of a reasonable delivery charge or per-mile trucking charge for delivery of required materials or equipment. Charges for use of a pick-up truck shall not be allowed.
1.6.1.15 [bookmark: _Ref314655360]Materials. Any cost or credit arising from a change in the quantity of materials incorporated into the changed Work shall be based on the actual cost (including all discounts, rebates or related credits) of those materials. Documentation shall show costs, quantities, or Unit Prices of all items, as appropriate.
.1 The cost or credit for reusable materials (e.g., concrete form lumber, shoring, or temporary enclosures) shall be limited to 33 percent of the material cost for each use.
1.6.1.16 [bookmark: _Ref315349330]ESCO’s General Conditions Costs. Any cost or credit arising from a change in the quantity of the ESCO’s General Conditions Costs shall be limited to the extent to which the change is attributable to an associated change in the Contract Time for achievement of Substantial Completion resulting from the change in the Work.
.1 [bookmark: _Ref326930448]In no event shall the Contract Sum adjustment per day of Contract Time adjustment exceed an amount equal to (1) the sum of the General Conditions Costs line items in the ESCO’s Schedule of Values approved by the Contracting Authority, (2) divided by the total number of days of the original Contract Time for achievement of Substantial Completion.
.2 The ESCO shall (1) exclude the Bond premium from the Schedule of Values for the purposes of the calculation under Section 7.6.2.10.1, and (2) include the actual adjustment of the Bond premium attributable to an associated change in the Contract Sum.
.3 If the ESCO purchases the builder’s risk insurance for the Project, the ESCO shall (1) exclude the builder’s risk insurance premium from the Schedule of Values for the purposes of the calculation under Section 7.6.2.10.1, and (2) include the actual adjustment of the builder’s risk insurance premium attributable to an associated change in the Contract Sum.
1.6.1.17 [bookmark: _Ref314655010]Subcontractor Overhead and Profit. Any cost or credit arising from a change in Subcontractor-performed Work shall include the Subcontractor’s aggregate overhead and profit allowance equal to 15 percent of the sum of the Subcontractor’s costs described under Sections 7.6.2.3 through 7.6.2.9 that are associated with that changed Work.
.1 The allowance applies to each Subcontractor tier. The ESCO is not entitled to recover overhead and profit under Section 7.6.2.11 on account of changes in Self-Performed Work or Work the ESCO performs as a Subcontractor at any tier.
.2 [bookmark: _Ref325065200]The allowance covers: the costs required to schedule and coordinate the Work, telephone, telephone charges, facsimile, telegrams, postage, photos, photocopying, hand tools, simple scaffolds (one level high), tool breakage, tool repairs, tool replacement, tool blades, tool bits, home office estimating and expediting, home office clerical and accounting support, home office labor (management, supervision, engineering), all other home office expense, legal services, travel, and parking expenses.
.3 An exception is allowed for shop or engineering labor on items in Section 7.6.2.11.2, which shall not be subject to Prevailing Wage rates for steel fabricators, sheet metal fabricators, and sprinkler system fabricators performing work off-Site. Recovery for these matters shall be allowed on an hourly basis under items in Sections 7.6.2.3, 7.6.2.4, and 7.6.2.5 of these Pricing Criteria.
.4 An exception is allowed for field supervision labor on items in Section 7.6.2.11.2, for those portions of the Change Order Work that will be performed, or was performed, at times when the superintendent is not required to be on Site, including overtime hours due to acceleration and extensions of the Contract Times. Recovery for this matter will be allowed on an hourly basis under items in Sections 7.6.2.3, 7.6.2.4, and 7.6.2.5 of these Pricing Criteria.
1.6.1.18 [bookmark: _Ref314655964][bookmark: _Ref469661552]ESCO’s Fee. Any cost or credit arising from a change in the Work shall include an allowance for the ESCO’s Fee equal to 10 percent of the sum of the costs described under Sections 7.6.2 through 7.6.2.11 that are associated with that changed Work.
1.6.1.19 Miscellaneous. Any cost or credit arising from a change in Work may include the following costs with no allowance for ESCO’s Fee under Section 7.6.2.12 or Subcontractor overhead and profit under Section 7.6.2.11.
.1 The premium portion only for approved overtime (labor and fringes). The straight time portion is included in items in Sections 7.6.2.3, 7.6.2.4, and 7.6.2.5.
.2 State sales tax shall be allowed on items as defined by Section 12.7.
[bookmark: _Toc161141112][bookmark: _Toc161141338][bookmark: _Toc161195133][bookmark: _Toc161141116][bookmark: _Toc161141342][bookmark: _Toc161195137][bookmark: _Ref153638618][bookmark: _Toc161643473][bookmark: _Toc182075122]Costs that shall not be reimbursed for changes in the Work include the following:
Voluntary employee deductions including deductions for charitable donations or U.S. savings bonds.
Employee profit sharing.
[bookmark: _Ref209625871][bookmark: _Ref209625899][bookmark: _Ref209625968][bookmark: _Ref209626221]If an adjustment to the Guaranteed Savings is associated with a request for adjustment to the Contract Sum, the ESCO shall substantiate such adjustment of the Guaranteed Savings with:
A detailed written analysis of the affect on the Guaranteed Savings resulting from the requested adjustment to the Contract Sum.
Revised calculations demonstrating the requested adjustment to the Guaranteed Savings.
[bookmark: _Ref284658984]Time Extension
Every adjustment of the Contract Time associated with any change in the Work shall be determined as provided in this Section 7.7, which establishes the ESCO’s maximum entitlement for any change in the Work, including without limitation all adjustments for interference, delay, hindrance, disruption of, or impact on the Work. This Section 7.7 also governs time adjustments for deduct Change Orders and the ESCO’s entitlement to additional time through the claims and dispute resolution processes on account of changes in the Work.
The ESCO shall substantiate all changes in the Contract Time with:
a written description of the nature of the interference, disruption, hindrance or delay;
identification of Persons and events responsible for the interference, disruption, hindrance or delay;
date, or anticipated date, of commencement of the interference, disruption, hindrance or delay;
identification of activities by schedule activity number and name on the Construction Progress Schedule, which may be affected by the interference, disruption, hindrance or delay, or new activities created by the interference, disruption, hindrance or delay and the relationship with existing activities;
anticipated duration of the interference, disruption, hindrance or delay and of any remobilization period;
specific number of days of extension requested and specific number of days for remobilization requested;
recommended action to avoid or minimize any future interference, disruption, hindrance or delay; and
a detailed written proposal as described under Section 7.6 for an increase in the Contract Sum which would fully compensate the ESCO for all costs of acceleration of the Work needed to completely overcome the associated delay, if any.
In the event that an extension of time is granted under the Contract Documents the schedule for commencement of the Guaranteed Savings period shall be adjusted accordingly.
[bookmark: _Toc161643474][bookmark: _Toc182075123]Critical Path. Time extensions shall depend upon the extent to which the Work on the critical path of the Construction Progress Schedule is affected, if applicable.
A Change Order granting a time extension may provide that the Contract Time shall be extended for only those specific elements so interfered with, disrupted, hindered, or delayed and related remobilization and that remaining Milestone dates shall not be altered and may further provide for adjustment of Liquidated Damages.
[bookmark: _Ref404760142]Examination and Audit of ESCO’s Records
The Contracting Authority and Owner may examine all books, records, documents and other data of the ESCO and its Subcontractors related to the Proposal, pricing or performance of the Work for the purpose of evaluating any ESCO Payment Request, Proposal, Modification, or Claim.
[bookmark: _Ref371142560]The above referenced materials shall be made available at the office of the ESCO or Subcontractor, as applicable, at all reasonable times for inspection, audit, and reproduction until the expiration of 6 years after the date of Substantial Completion of all Work. 
The ESCO shall maintain and require its Subcontractors to maintain complete and accurate business records at its principal place of business. If the principal place of business is greater than 50 miles from the Site, the ESCO shall timely make records available, and shall require its Subcontractors and Material Suppliers to timely make records available, at the office of the Contracting Authority or Owner upon request for the records.
To the extent that the ESCO or Subcontractor, as applicable, informs the Contracting Authority or Owner in writing that any documents provided to the Contracting Authority or Owner are trade secrets, the Contracting Authority or Owner shall treat these documents, to the extent permitted by law, as trade secrets of the ESCO or Subcontractor, as applicable.
If a dispute arises with any other Person about whether that Person should be given access to the documents, the ESCO, Subcontractor, or Material Supplier as applicable, shall indemnify the Contracting Authority and Owner against all costs, expenses, and damages, including attorneys’ fees, incurred or paid by reason of that dispute.
The right of inspection, audit, and reproduction extends to all documents necessary to permit adequate evaluation of the cost of pricing data submitted along with the computations and projections used therein.
If the Contract has been terminated in whole or in part, the records relating to the Work terminated shall be made available to the Contracting Authority or Owner for a period of 6 years from the date of any applicable final settlement or payment, as applicable.
Records that relate to disputes, litigation, or settlement of Claims arising out of the performance of the Work shall be made available until the dispute, litigation or claims have been finally decided or settled.
[bookmark: _DISPUTE_Resolution][bookmark: _Ref144635948][bookmark: _Ref144635962][bookmark: _Ref144636025][bookmark: _Ref144636051][bookmark: _Ref144636081][bookmark: _Ref144636949][bookmark: _Ref144636980][bookmark: _Toc161643475][bookmark: _Toc182075124][bookmark: _Toc437353104][bookmark: _Toc482617259]- Dispute Resolution
[bookmark: _Toc132792789][bookmark: _Toc133399067][bookmark: _Toc133658828][bookmark: _Toc134502734][bookmark: _Toc134527713][bookmark: _Toc134933589][bookmark: _Toc136741729][bookmark: _Toc136859795][bookmark: _Toc137029416][bookmark: _Toc146520636][bookmark: _Toc146520787][bookmark: _Toc148241703][bookmark: _Toc149103986][bookmark: _Toc149105188][bookmark: _Toc149122464][bookmark: _Toc149387558][bookmark: _Toc149387822][bookmark: _Toc151194356][bookmark: _Toc152579600][bookmark: _Toc152579766][bookmark: _Toc153111321][bookmark: _Toc153361360][bookmark: _Toc153365111][bookmark: _Toc153557237][bookmark: _Toc153690021][bookmark: _Toc153887459][bookmark: _Toc154229096][bookmark: _Toc155727335][bookmark: _Toc157333655][bookmark: _Toc157334177][bookmark: _Toc157335961][bookmark: _Toc157824469][bookmark: _Toc161141120][bookmark: _Toc161141346][bookmark: _Toc161195141][bookmark: _Toc161141123][bookmark: _Toc161141349][bookmark: _Toc161195144][bookmark: _Ref161139155][bookmark: _Toc161643480][bookmark: _Toc182075125]Initiation of a Claim
Every Claim shall accrue upon the date of occurrence of the event giving rise to the Claim.
The ESCO shall initiate every Claim by giving written notice of the Claim to the Contracting Authority within 10 days after occurrence of the event giving rise to the Claim, with the following exceptions:
The 10 day time limit on a Claim arising from a determination of the Contracting Authority concerning a Change Order begins to run on the date that the Contracting Authority issues its determination.
The 10 day time limit on a Claim arising from the response of the Contracting Authority to an RFI begins to run on the date that the Contracting Authority issues the Contracting Authority’s response to the RFI.
The 10 day time limit on a Claim arising from the Contracting Authority’s determination concerning a Differing Site Condition begins to run on the date that the Contracting Authority issues the Contracting Authority’s determination under Section 7.5.
The ESCO’s written notice of a Claim shall provide the following information to permit timely and appropriate evaluation of the Claim, determination of responsibility, and opportunity for mitigation: (1) nature and anticipated amount of the impact, including all costs for any interference, disruption, hindrance, or delay, which shall be calculated in accordance with Section 7.6 and be a fair and reasonably accurate assessment of the damages suffered or anticipated by the ESCO; (2) identification of the circumstances responsible for causing the impact, including the date or anticipated date, of the commencement of any interference, disruption, hindrance, or delay; (3) identification of activities on the Construction Progress Schedule that will be affected by the impact or new activities that may be created and the relationship with existing activities; (4) anticipated impacts, including impact on the Guaranteed Savings, and anticipated duration of any interference, disruption, hindrance, delay, or impact, and any remobilization period; and (5) recommended action to avoid or minimize any interference, disruption, hindrance, delay, or impact.
The Contracting Authority shall respond to the written notice of the Claim within a reasonable time of receipt.
[bookmark: _Toc161141125][bookmark: _Toc161141351][bookmark: _Toc161195146][bookmark: _Alternative_Dispute_Resolution__[8.][bookmark: _Toc161141134][bookmark: _Toc161141360][bookmark: _Toc161195155][bookmark: _Toc161141138][bookmark: _Toc161141364][bookmark: _Toc161195159][bookmark: _Toc161141139][bookmark: _Toc161141365][bookmark: _Toc161195160][bookmark: _Ref161139301][bookmark: _Toc161643483][bookmark: _Toc182075127][bookmark: _Toc136061619]Substantiation of Claims
[bookmark: _Ref250750812][bookmark: _Ref284769315]Within 30 days after the initiation of a Claim, the ESCO shall submit 3 copies of all information and statements required to substantiate a Claim as provided in this Article 8 and all other information that the ESCO believes substantiates the Claim. The ESCO shall file the 3 copies by delivery of 2 copies to the Contracting Authority and 1 copy to the Owner.
[bookmark: _Ref163031352]The ESCO shall substantiate all of its Claims by providing the following minimum information: (1) a narrative of the circumstances, which gave rise to the Claim, including, without limitation, the start date of the event or events and the actual, or anticipated, finish date; (2) detailed identification of the Work (e.g., activity codes from the Construction Progress Schedule) affected by the event giving rise to the Claim; (3) copies of the ESCO’s daily log (Section 6.2.12) for each day of impact; (4) copies of relevant correspondence and other information regarding or supporting ESCO entitlement; (5) copies of the ESCO’s most recent income statement, including segregated general and administrative expenses for the most recent reporting period, and for the period of the Contract, if available, and similar information for any Subcontractor claim included; and (6) the notarized certification described under Section 8.5.1.
The ESCO’s failure to comply with the requirements of this Section 8.2 shall constitute an irrevocable waiver of any related Claim.
[bookmark: _Ref161139364][bookmark: _Toc161643484][bookmark: _Toc182075128]Substantiation of Claims for Increase of the Contract Sum and Associated Adjustment to the Guaranteed Savings
The ESCO shall substantiate each Claim for an increase of the Contract Sum and associated adjustment to the Guaranteed Savings with:
written documentation as described under Section 7.6 of the actual additional direct and indirect costs to the ESCO due to the event giving rise to the Claim;
[bookmark: _Ref161139456]a written statement from the ESCO that the increase requested is the entire increase in the Contract Sum associated with the Claim;
a written statement from the ESCO that the requested adjustment to the Guaranteed Savings is the entire adjustment to the Guaranteed Savings associated with the Claim; and
the general substantiation documentation described under Section 8.2.
The ESCO’s failure to comply with the requirements of this Section 8.3 shall constitute an irrevocable waiver of any related Claim.
[bookmark: _Ref161139527][bookmark: _Toc161643485][bookmark: _Toc182075129]Substantiation of Claims for Extension of the Contract Time
[bookmark: _Ref161139501]The ESCO shall substantiate each Claim for an extension of the Contract Time with:
written documentation as described under Section 7.7 of the actual delay to the critical path of the Construction Schedule due to the event giving rise to the Claim;
a detailed written Proposal as described under Section 7.6 for an increase in the Contract Sum that would fully compensate the ESCO for all costs of acceleration of the Work needed to completely overcome the associated delay together with a statement consistent with Section 8.3.1.2;
a written statement from the ESCO that the extension requested is the entire extension of the Contract Time associated with the Claim; and
the general substantiating documentation described under Section 8.2.
In addition to the requirements of Section 8.4.1, if adverse weather conditions are the basis for a Claim for additional time, the ESCO shall document the Claim with data substantiating that weather conditions were abnormal for the period of time, could not have been reasonably anticipated, and had an adverse effect on a critical element of the scheduled construction. The support for and evaluation of all adverse weather Claims shall be based upon average weather conditions during the 5 years immediately preceding the dates at issue in the Claim as those weather conditions were recorded at the government-controlled weather-recording facility nearest to the Site.
The ESCO’s failure to comply with the requirements of this Section 8.4 shall constitute an irrevocable waiver of any related Claim.
[bookmark: _Ref161139215][bookmark: _Toc161643482][bookmark: _Toc182075126][bookmark: _Toc161643486]Certification of the Claim
[bookmark: _Ref250750779][bookmark: _Ref437593645]The ESCO shall certify each Claim within 30 days after initiating the Claim under Section 8.1 or before Contract Completion, whichever is earlier, by providing the notarized certification specified in this Section 8.5.1, signed and dated by the ESCO: “The undersigned Contractor certifies that the Claim is made in good faith; that the supporting data is accurate and complete to the best of the Contractor’s knowledge and belief; that the amount of money, time, or both requested is the entire amount of money, time, or both to which the Contractor is entitled on account of the Claim and for which the Contractor believes the State is liable; and that the undersigned is duly authorized to certify the Claim on behalf of the Contractor.”
The date that the ESCO’s certified and fully substantiated Claim is received by the Contracting Authority, or the date that the ESCO is required to certify and fully substantiate a Claim pursuant to Section 8.2.1 and 8.5.1, shall trigger the 120 day period for exhaustion of administrative remedies.
[bookmark: _Toc182075130][bookmark: _Ref404697491]Delay and Delay Damage Limitations; Derivative Claims
Notwithstanding any other provision of the Contract Documents to the contrary, the ESCO shall not be entitled to an increase in the Contract Sum, adjustment to the Guaranteed Savings, or an extension of the Contract Time: on account of the impact of any normal adverse weather on any of the Work or on account of the impact of any abnormal adverse weather on Work not on the critical path; to the extent that a delay occurs concurrently with a delay attributable to the ESCO; or on account of the delay of any Work not on the critical path.
Notwithstanding any other provision of the Contract Documents to the contrary, the ESCO shall not be entitled to an increase in the Contract Sum, adjustment to the Guaranteed Savings, or any type of damages on account of a delay in the commencement or progress of Work on the critical path unless (1) the delay is caused by the Owner or a Person for whom the Owner is legally responsible and (2) the delay was not authorized or permitted under the Contract.
Derivative Claims. Notwithstanding any other provision of the Contract Documents to the contrary, the ESCO shall not be entitled to an increase in the Contract Sum, adjustment to the Guaranteed Savings, or any type of damages arising from a delay in the commencement or progress of any of the Work caused by the occurrence or non-occurrence of an event beyond the Owner’s control such as acts of Nature or the public enemy, acts of the government, fires, floods, epidemics, labor disputes, unusual delivery delays, weather, or damages caused by the ESCO or a Person for whom the ESCO is legally responsible.
[bookmark: _Toc167623457][bookmark: _Toc167624089][bookmark: _Toc167623458][bookmark: _Toc167624090][bookmark: _Ref371143530]Liquidated Damages
If the ESCO fails to achieve the Contract Time, it would be difficult, if not impossible, to determine the Owner’s resulting damages. Therefore, if the ESCO fails to achieve the Contract Time set forth in the Contract Documents, the ESCO shall pay to or credit the Owner the associated Liquidated Damages per day sum determined according to the following schedule for each day that the ESCO fails to achieve the Contract Time.
	Contract Sum
	Liquidated Damages per day

	Less than $1,000,000
	$500

	From $1,000,000.01 to $2,000,000
	$1,000

	From $2,000,000.01 to $5,000,000
	$2,000

	From $5,000,000.01 to $10,000,000
	$5,000

	More than $10,000,000
	$7,500


6. The Liquidated Damages described in this Section 8.7 are only intended to compensate the Owner for the direct damages it incurs as a result of the ESCO’s failure to achieve the Contract Time.
6. The Liquidated Damages described in this Section 8.7 are not intended to compensate the Owner for any damages the Owner incurs on account of (1) any claims attributable to the ESCO that are brought by others including separate contractors and separate contractors or (2) any failure of the ESCO to timely, properly, and completely perform the Contract other than the failure to achieve the Contract Time.
The parties acknowledge that the above-listed Liquidated Damages per day sums are not penalties, and they each irrevocably waive the right (if any) to challenge the validity and enforceability of those Liquidated Damages per day sums. Notwithstanding any other provision of the Contract Documents to the contrary, if a court determines that the Liquidated Damages per-day sum(s) or their application are void and unenforceable, the Owner shall be entitled to recover the actual damages that it incurs on account of the ESCO’s failure to achieve the Contract Time.
In addition to other rights that the Owner may have relative to the Liquidated Damages, the Owner may deduct the Liquidated Damages from the Contract Sum as the damages accrue. If payments then or thereafter due the ESCO are not sufficient to cover such amounts, the ESCO shall immediately pay the amount of the insufficiency to the Owner.
[bookmark: _Toc247875160][bookmark: _Toc247890618][bookmark: _Toc249355733][bookmark: _Toc250756995][bookmark: _Toc250757153][bookmark: _Toc250758119][bookmark: _Toc250760680][bookmark: _Toc250760838][bookmark: _Toc250760996][bookmark: _Toc247875161][bookmark: _Toc247890619][bookmark: _Toc249355734][bookmark: _Toc250756996][bookmark: _Toc250757154][bookmark: _Toc250758120][bookmark: _Toc250760681][bookmark: _Toc250760839][bookmark: _Toc250760997][bookmark: _Toc161141147][bookmark: _Toc161141373][bookmark: _Toc161195168][bookmark: _Toc132792792][bookmark: _Toc133399070][bookmark: _Toc133658831][bookmark: _Toc134502737][bookmark: _Toc134527716][bookmark: _Toc134933592][bookmark: _Toc136741733][bookmark: _Toc136859799][bookmark: _Toc137029420][bookmark: _Toc153557242][bookmark: _Toc153690026][bookmark: _Toc153887464][bookmark: _Toc154229101][bookmark: _Toc155727340][bookmark: _Toc157333660][bookmark: _Toc157334182][bookmark: _Toc157335966][bookmark: _Toc157824474][bookmark: _Toc132792793][bookmark: _Toc133399071][bookmark: _Toc133658832][bookmark: _Toc134502738][bookmark: _Toc134527717][bookmark: _Toc134933593][bookmark: _Toc136741734][bookmark: _Toc136859800][bookmark: _Toc137029421][bookmark: _Toc146520642][bookmark: _Toc146520793][bookmark: _Toc148241709][bookmark: _Toc149103992][bookmark: _Toc149105194][bookmark: _Toc149122470][bookmark: _Toc149387564][bookmark: _Toc149387828][bookmark: _Toc151194362][bookmark: _Toc152579606][bookmark: _Toc152579772][bookmark: _Toc153111327][bookmark: _Toc153361366][bookmark: _Toc153365117][bookmark: _Toc153557243][bookmark: _Toc153690027][bookmark: _Toc153887465][bookmark: _Toc154229102][bookmark: _Toc155727341][bookmark: _Toc157333661][bookmark: _Toc157334183][bookmark: _Toc157335967][bookmark: _Toc157824475][bookmark: _Ref161139773][bookmark: _Toc182075134][bookmark: _Ref284769920]Claim Decision
The Project Manager shall review the ESCO’s Claim and approve or deny all or any part of it, and forward a written decision to the ESCO, Owner, and Commission within 30 days after receiving the ESCO’s substantiated and certified Claim.
If the ESCO and Owner agree with the Project Manager’s decision, the decision shall be incorporated into a Change Order.
Any Claim remaining unresolved after completion of the process described under this Section 8.8 shall be subject to Claim decision review as described under Section 8.9.
[bookmark: _Ref161139797][bookmark: _Toc161643491][bookmark: _Toc182075135]Claim Decision Review
The ESCO may request review of the Project Manager’s decision by written notice delivered to the Executive Director of the Commission by certified mail within 14 days of the Project Manager’s decision.
The Commission shall schedule and conduct a meeting within 30 days after receiving the ESCO’s request for review.
The Commission shall determine the final disposition of the ESCO’s request for review and provide a written decision to the ESCO and Owner within 14 days after the meeting.
The decision of the Commission is the final administrative decision of the Contracting Authority.
If the ESCO and Owner agree with the Commission’s decision, the decision shall be incorporated into a Change Order.
Any Claim remaining unresolved after completion of the process described under this Section 8.9 shall be subject to litigation, which may be preceded by Alternative Dispute Resolution (“ADR”) as described under Section 8.11.
[bookmark: _Toc168224976][bookmark: _Ref168226960][bookmark: _Ref161139864][bookmark: _Toc161643492][bookmark: _Toc182075136]Delegation
No provision of this Article 8 shall prevent the Executive Director from delegating the duties or authorities of the Commission to any other person selected at the Executive Director’s sole discretion.
[bookmark: _Ref405065069]Alternative Dispute Resolution
At any point in the Claims and dispute resolution processes, the Project’s key stakeholders may agree to enter into non-binding ADR including progressive negotiation, Dispute Review Board, Mediation, or another non-binding ADR procedure accepted by all of the Project’s key stakeholders.
[bookmark: _Toc161643493][bookmark: _Toc182075137]Audit of the Claim
All Claims shall be subject to audit at any time following filing of the Claim, whether or not the Claim is part of a lawsuit.
The audit may be performed by employees of the Contracting Authority or by a consultant engaged by the Contracting Authority.
The audit may begin upon 10-days’ notice to the affected ESCO or affected Subcontractor.
The ESCO shall cooperate with the request.
Failure of the ESCO or Subcontractor to produce sufficient records to allow the Contracting Authority to audit and verify a Claim shall constitute an irrevocable waiver of the Claim or portion of the Claim that could not be completely audited.
The ESCO shall make available to the Contracting Authority all ESCO and Subcontractor documents related to the Claim including, without limitation, the following documents:
daily time sheets and superintendent’s daily reports;
union agreements, if any, and employer agreements;
insurance, welfare, fringes, and benefits records;
payroll register;
earnings records;
payroll tax returns;
material invoices, purchase orders, Subcontracts, and all material and supply acquisition contracts;
material cost distribution worksheets;
equipment records (list of ESCO equipment, rates, etc.);
vendor rental agreements and Subcontractor invoices;
subcontractor payment certificates;
canceled checks (payroll and vendors);
job cost report;
job payroll ledger;
general ledger, general journal (if used) and all subsidiary ledgers and journals together with all supporting documentation pertinent to entries made in those ledgers and journals;
cash disbursements journal;
financial statements for all years reflecting operations on the Project;
income tax returns for all years reflecting operations on the Project;
depreciation records on all equipment utilized whether the records are maintained by the ESCO, its accountant, or others;
if a source other than depreciation records is used to develop costs for the ESCO’s internal purposes in establishing the actual cost of owning and operating equipment, all other source documents;
all documents that reflect the ESCO’s actual profit and overhead during the years the Project was being performed;
all documents related to the preparation of the Proposal, including the final calculations on which the Proposal was based;
all documents that relate to the Claim together with all documents that support the amount of damages as to the Claim;
worksheets used to prepare the Claim establishing the cost components for items of the Claim including labor, fringes, benefits and insurance, materials, equipment, Subcontractors, and all documents that establish the periods of time, individuals involved, the hours and rate of pay for the individuals; and
all other documents required by the Contracting Authority to reasonably review the Claim.
[bookmark: _Toc161643494][bookmark: _Toc182075138]False Certification of the Claim
If the ESCO falsely certifies all, or any part, of a Claim, the portion of the Claim falsely certified shall be denied, and may be sufficient cause for the State to debar the ESCO from future State contracting opportunities as permitted by law.
[bookmark: _Toc161643495][bookmark: _Toc182075139]Performance and Payment
The ESCO shall proceed with the Work during any dispute resolution process, unless otherwise agreed by the ESCO and the Contracting Authority in writing.
The Contracting Authority shall continue to make payment of any undisputed amounts in accordance with the Contract Documents pending final resolution of a Claim, unless otherwise agreed by the ESCO and Contracting Authority in writing.
[bookmark: _Toc161141155][bookmark: _Toc161141381][bookmark: _Toc161195176][bookmark: _Toc161141157][bookmark: _Toc161141383][bookmark: _Toc161195178][bookmark: _Toc161643496][bookmark: _Ref248854377][bookmark: _Toc182075140][bookmark: _Toc437353105][bookmark: _Toc482617260]- Compensation and Payment
1.7 [bookmark: _Toc161643497][bookmark: _Ref250673700][bookmark: _Toc182075141]Project Development Compensation
1.7.1 Project Development Compensation—General Provisions.
1.7.1.1 The Owner shall pay the Project Development Compensation to the ESCO in exchange for the ESCO’s proper, timely, and complete performance of the Project Development Services.
1.7.1.2 If the ESCO engages a Consultant other than the EOR to perform a portion of the Project Development Services, the Consultant’s compensation is included in the ESCO’s Project Development Compensation as described in the Contract. Unless the Owner and Contracting Authority agree otherwise in writing, the Consultant’s Project Development compensation will be administered on the same basis as the ESCO’s Project Development Compensation.
1.7.2 Project Development Fee.
1.7.2.1 The Owner will pay the Project Development Fee after execution of the Agreement, financial closing, and Contracting Authority’s approval of the ESCO’s Schedule of Values.
1.7.3 Project Development Design-Services Fee.
1.7.3.1 [bookmark: _Ref306285736]The Owner will pay the Project Development Design-Services Fee on an hourly basis according to the rates set forth in the EOR’s Fee Schedule for Personnel attached to the Agreement after execution of the Agreement, financial closing, and the Contracting Authority’s approval of the ESCO’s Schedule of Values.
1.7.3.2 If the EOR engages a Consultant to perform a portion of the EOR’s Services, the Consultant’s compensation is included in the Project Development Design-Services Fee as described in the Contract. Unless the Owner and Contracting Authority agree otherwise in writing, (1) the Consultant’s hourly rates shall be set forth in the EOR’s Fee Schedule for Personnel attached to the Agreement and (2) the Consultant’s compensation will be administered on the same basis as the Project Development Design-Services Fee.
1.7.3.3 For the purpose of invoicing, the ESCO may group EOR employees within the same category to determine a blended rate.
1.7.3.4 Any Reimbursable Expenses incurred by the EOR shall be requested and paid under Section 9.1.5.
1.7.4 Project Development Personnel Costs.
1.7.4.1 The Owner shall pay the ESCO’s Project Development Personnel Costs on an hourly basis according to the rates set forth in the Personnel Costs Rate Schedule attached to the Agreement, but not in excess of the cap on Project Development Personnel Costs stated in the Agreement, after execution of the Agreement, financial closing, and the Contracting Authority’s approval of the ESCO’s Schedule of Values.
1.7.4.2 For the purpose of invoicing, the ESCO may group employees within the same category of labor to determine a blended rate.
1.7.5 [bookmark: _Ref318982107][bookmark: _Ref318823932][bookmark: _Ref474771648]Project Development Reimbursable Expenses.
1.7.5.1 The Owner shall pay the ESCO on account of the Project Development Reimbursable Expenses the ESCO incurs during the performance of the Project Development Services, but not in excess of the cap on Project Development Reimbursable Expenses stated in the Agreement after execution of the Agreement, financial closing, and the Contracting Authority’s approval of the ESCO’s Schedule of Values. The ESCO is not entitled to any mark-up on Project Development Reimbursable Expenses.
1.7.5.2 Notwithstanding the Project Development Reimbursable Expenses Schedule attached to the Agreement, the ESCO shall obtain the Contracting Authority’s written approval before purchasing any tangible property where the ESCO intends to seek reimbursement of the purchase price from the Owner as a Reimbursable Expense. The ESCO shall maintain a detailed inventory of all such tangible property.
1.8 Construction Stage Compensation 
1.8.1 [bookmark: _Ref310957483]Contract Sum—General Provisions.
1.8.1.1 In exchange for the ESCO’s proper, timely, and complete performance of the Work in the Construction Stage, the Owner shall pay the Contract Sum to the ESCO except as described under Sections 9.2.5.7 and Error! Reference source not found..
1.8.1.2 Since the general financial arrangement for the Contract is lump-sum/fixed-cost and not cost-reimbursable (e.g., cost-plus, cost-plus with a guaranteed maximum price, line-item guaranteed maximum price, target price, etc.), once the parties establish the Contract Sum, Section 9.2.2 is not relevant to the payment of the Contract Sum.
1.8.1.3 Adjustments of the Contract Sum on account of Modifications and Claims will be governed by Article 7, Article 8, and other applicable provisions of the Contract.
1.8.2 [bookmark: _Ref310957495][bookmark: _Ref474771873]Contract Sum—Elements.
1.8.2.1 The Contract Sum is the sum of the ESCO’s Fee, plus the estimated Cost of the Work (including Allowances and Unit Price Work), plus the ESCO’s Contingency, plus the Construction Stage Design-Services Fee.
1.8.3 [bookmark: _Ref310958161]ESCO’s Fee.
1.8.3.1 The ESCO’s Fee is subject to adjustment as provided elsewhere in the Contract.
1.8.3.2 After the Date of Commencement, the ESCO may request payment of the ESCO’s Fee on a percent-complete progress basis.
1.8.3.3 The ESCO shall account for the ESCO’s Fee as a separate line item of the Contract Sum in all financial reports and like documents presented to the Owner and Contracting Authority during the Project.
1.8.4 General Conditions Costs.
1.8.4.1 The General Conditions Costs are subject to adjustment as provided elsewhere in the Contract.
1.8.4.2 After the Date of Commencement, the ESCO may request payment of the General Conditions Costs on a percent-complete progress basis.
1.8.4.3 The ESCO shall account for the General Conditions Costs as a separate line item of the Contract Sum in all financial reports and like documents presented to the Owner and Contracting Authority during the Project.
1.8.4.4 Notwithstanding the General Conditions Costs Description attached to the Agreement, the ESCO shall obtain the Contracting Authority’s written approval before purchasing any tangible property where the ESCO intends to pay for that tangible property with General Conditions Costs paid to the ESCO. The ESCO shall maintain a detailed inventory of all such tangible property.
1.8.5 ESCO’s Contingency.
1.8.5.1 [bookmark: _Ref481765209]After the parties enter into the Agreement and thereby establish the original balance of the ESCO’s Contingency, the ESCO’s Contingency will be further funded by the “buy-out savings,” if any, realized as result of a ESCO’s estimate of the cost of a particular Subcontract or ESCO self-performed scope of Work that is higher than the actual cost of that scope of Work at the time the Contracting Authority approved of (1) the award of the related Subcontract or (2) the performance of that scope of Work by the ESCO.
1.8.5.2 [bookmark: _Ref310958158]After the Date of Commencement:
.1 [bookmark: _Ref313378198][bookmark: _Ref474771976]the ESCO may use the ESCO’s Contingency in its discretion (subject to the concurrence of the Owner and the Contracting Authority) to pay for unexpected events such as: (1) an ESCO’s estimate of the subcontract sum of a particular Subcontract that is lower than the actual subcontract sum of that Subcontract (provided, however, that the foregoing use does not include the scope of any Work performed by the ESCO); (2) a Subcontractor’s breach of its Subcontract; (3) remediation of Defective Work; and (4) additional costs required to complete the Work within the Contract Times where the ESCO would not be entitled to a Modification; and
.2 [bookmark: _Ref313378230][bookmark: _Ref376550217]the Owner will pay the ESCO’s Contingency to the ESCO on a cost-reimbursable basis on account of the ESCO’s appropriate use of the ESCO’s Contingency as described under Section 9.2.5.2.1.
.3 As between the Owner, Contracting Authority, and ESCO, the entire risk of the occurrence of the events described under Section 9.2.5.2.1 is allocated to the ESCO. All costs described under Section 9.2.5.2.1 shall be funded solely from the ESCO’s Contingency or by the ESCO, and the ESCO shall have no claim against the Owner or Contracting Authority for those costs if the ESCO’s Contingency is depleted.
[bookmark: _Ref481587067]Notwithstanding any other provision of the Contract to the contrary, the ESCO may not use ESCO Contingency to pay Liquidated Damages.
1.8.5.3 The ESCO’s use of the ESCO’s Contingency on account of a Subcontractor’s breach of its Subcontract is subject to the ESCO’s obligation to promptly and diligently pursue recovery of those funds from (1) the Subcontractor and its Surety, if any, and (2) the insurer under an applicable subcontractor default insurance policy, if any. The ESCO shall return any recovered ESCO Contingency funds to the Owner.
1.8.5.4 The ESCO shall account for the ESCO’s Contingency as a separate line item of the Contract Sum in all financial reports and like documents presented to the Owner and Contracting Authority during the Project.
1.8.5.5 Neither the ESCO nor Owner will be entitled to adjustment of the ESCO’s Contingency on account of a Modification or Claim except as described under Section 9.2.5.7.
1.8.5.6 [bookmark: _Ref310958487]Unless otherwise agreed in the Agreement, the dates on which 25 percent, 50 percent, and 75 percent of the Contract Time for achievement of Substantial Completion of all Work has expired will be Contingency Review Dates. On each Contingency Review Date or the next following normal business day, the Owner, Contracting Authority, and ESCO will meet to review the balance in the ESCO’s Contingency and to sign a deduct Change Order to reduce the Contract Sum by an amount equal to the sum of (1) the amount that the balance in ESCO’s Contingency exceeds the original balance of the ESCO’s Contingency, plus (2) the amount of the ESCO’s Contingency that the ESCO decides to release to the Owner at that time, plus (3) an associated reduction of the ESCO’s Fee.
Example: Assume that (1) the original balance of the ESCO’s Contingency is $100,000, (2) the ESCO’s Fee is established in the Agreement at 3 percent of the sum of the Cost of the Work plus the ESCO’s Contingency plus the Construction Stage Design Services Fee, (3) the balance of the ESCO’s Contingency as of the Contingency Review Date is $125,000, and (4) the ESCO has decided to reduce the ESCO’s Contingency by an additional $15,000. Step 1. The amount that the balance in ESCO’s Contingency exceeds the original balance of the ESCO’s Contingency is $25,000 [$125,000 - $100,000 = $25,000]. Step 2. The additional amount of the ESCO’s Contingency that the ESCO decides to release to the Owner at that time is $15,000. Step 3. The associated reduction of the ESCO’s Fee is $1,200 [($25,000 + $15,000) x 3% = $1,200]. Step 4. The amount of the deduct Change Order (i.e., the amount by which the Contract Sum is reduced) is $41,200 [$25,000 + $15,000 + $1,200 = $41,200].
1.8.6 [bookmark: _Ref318824716][bookmark: _Ref474772333]Construction Stage Design Services Fee.
1.8.6.1 The Construction Stage Design Services Fee is subject to adjustment as provided elsewhere in the Contract.
1.8.6.2 After the Date of Commencement (except as provided under Section 9.2.11.1.1), the ESCO may request payment of the Construction Stage Design Services Fee on an hourly basis according to the rates set forth in the EOR’s Fee Schedule attached to the Agreement but not in excess of the total Construction Stage Design-Services Fee stated in the Agreement.
1.8.6.3 The ESCO shall account for the Construction Stage Design-Services Fee as a separate line item of the Contract Sum in all financial reports and like documents presented to the Owner and Contracting Authority during the Project.
1.8.6.4 Before final payment, an appropriate Change Order shall be issued to reconcile actual amounts due to the ESCO on account of the Construction Stage Design Services Fee, and the Contract Sum shall be correspondingly adjusted.
1.8.7 Allowances.
1.8.7.1 The Contract Sum includes the Allowances (if any) identified in the Agreement.
1.8.7.2 All Allowances include the cost to the ESCO (less any applicable trade discounts) of materials and equipment required by the Allowances to be delivered at the Site, and all applicable taxes.
1.8.7.3 The ESCO’s Fee and costs for unloading and handling on the Site, labor, installation costs, and other expenses contemplated for the Allowances are not in the stated Allowance amounts but are otherwise included in the Contract Sum.
1.8.7.4 Before final payment, an appropriate Change Order shall be issued to reconcile the Contract Sum so that it reflects actual amounts due to the ESCO on account of Work covered by Allowances including an associated adjustment on account of the ESCO’s Fee.
1.8.8 Unit Prices.
1.8.8.1 The Contract Sum includes the Unit Price Work (if any) identified in the Agreement.
1.8.8.2 Where the Contract provides that all or part of the Work is to be Unit Price Work, initially the Contract Sum will include for all Unit Price Work (1) an amount equal to the sum of the established Unit Prices for each separately identified item of Unit Price Work times the estimated quantity of each item as indicated in the Contract plus (2) the ESCO’s Fee on that Unit Price Work.
1.8.8.3 The estimated quantities of items of Unit Price Work are not guaranteed and are solely for the purpose of determining an initial Contract Sum. The Contracting Authority will determine the actual quantities and classifications of Unit Price Work performed by ESCO.
1.8.8.4 Before final payment, an appropriate Modification shall be issued to reconcile the Contract Sum so that it reflects actual amounts due to the ESCO on account of Unit Price Work actually performed including an associated adjustment on account of the ESCO’s Fee.
[bookmark: _Ref314586937][bookmark: _Ref474772295]Alternates.
Throughout Project Development, the ESCO shall develop and maintain a list of Alternates which identifies for each Alternate:
name or other identifying designation;
detailed description;
related measurement and payment terms; and
estimated or actual value and associated expiration date;
Notwithstanding Sections 9.2.5.1 and 9.2.5.7, for a period of 15 days following the ESCO’s award of any particular Subcontract, the Owner may use any “buy-out savings” (as described under Section 9.2.5.1) associated with that Subcontract to fund the incorporation of one or more Alternates into the Project.
The Contracting Authority and the ESCO will enter into one or more Change Orders as necessary to reflect the incorporation of Alternates into the Project.
1.8.9 Schedule of Values.
1.8.9.1 Within 10 days after receipt of the Notice to Proceed, or other period as mutually agreed by the ESCO and Contracting Authority, the ESCO shall prepare the Schedule of Values on a form published by the Commission, with separate amounts shown for labor and materials for each branch of Work, following the numbers and titles of the Construction Specifications Institute’s MasterFormat for individual work results, or UniFormat for assemblies in place.
.1 The ESCO shall clearly indicate on the Schedule of Values, the amount(s) allocated for each EDGE-certified Business used in the performance of the Work. The amount(s) shall indicate labor and materials, as appropriate.
1.8.9.2 The grand total shown on the Schedule of Values shall equal the total Contract Sum. The Contracting Authority may use the approved Schedule of Values to determine the cost or credit to the Owner resulting from any change in the Work.
.1 The first items shall be a breakdown of General Conditions Costs.
.2 The amounts for labor and materials shall accurately reflect the cost for each item.
.3 If the material allocation exceeds 55 percent of the Contract Sum, the ESCO shall provide, upon request, sufficient information to support the higher percentage.
.4 Subcontract Work shall show amounts for labor and materials. Fringe benefits shall be shown as a part of labor costs.
.5 When more than one major structure is included in the Work, the ESCO shall subdivide the Schedule of Values accordingly, with cost details for each structure shown separately.
.6 The line items shall be coordinated with line items in the Project Schedule, which may require division of items of Work by area of the Project by floor, phase, or other appropriate area.
.7 Mechanical and electrical Work shall include separate line items for all major pieces of equipment, and group smaller equipment items by type.
.8 Line items shall be included for each Allowance, ESCO’s Contingency, ESCO’s Fee, Construction Stage Personnel Costs, Construction Stage Design-Services Fee, Coordination Drawings, Punch List Work, Record Document Submittals, delivery of attic stock, and specified demonstration and training.
1.8.9.3 The Contracting Authority may return the Schedule of Values to the ESCO for re-submittal if it does not meet the requirements or contains insufficient items or details of the Work, or approve the Schedule of Values if the Contracting Authority determines that it conforms to this Section 9.2.9.
1.8.9.4 No payment shall be made until the Contracting Authority has approved the ESCO’s Schedule of Values.
1.8.9.5 If the Project is administered using the State’s web-based project management software, the ESCO shall submit its Schedule of Values, using the “Contract Schedule of Values” business process.
1.8.10 ESCO Payment Request.
1.8.10.1 [bookmark: _Ref313378574][bookmark: _Ref474772166]After the Date of Commencement, the ESCO may request payment of the Contract Sum. The Owner will pay the Contract Sum (not including the ESCO’s Contingency or the Construction Stage Design Services Fee) to the ESCO on a percent-complete progress basis. The Owner will pay the ESCO’s Contingency portion of the Contract Sum to the ESCO on a cost-reimbursable basis as described under Section 9.2.5.2.2. The Owner will pay the Construction Stage Design Services Fee on an hourly basis as described under Section 9.2.6.
.1 [bookmark: _Ref313379127]Notwithstanding Section 9.2.11.1, the ESCO may request payment of a portion of the Contract Sum on account of the ESCO’s procurement of long-lead-time items before the Date of Commencement.
.2 The Contracting Authority and Owner may audit ESCO Payment Requests as described under Section 7.8.
1.8.10.2 The ESCO may submit a ESCO Payment Request to the Contracting Authority each month or upon another interval approved by the Contracting Authority. When the rate of Work and amount involved is sufficient that it is considered appropriate by the Contracting Authority, the ESCO may submit ESCO Payment Requests twice a month. The ESCO shall base each ESCO Payment Request on the Schedule of Values current as of the date that the ESCO submits the ESCO Payment Request.
.1 The ESCO shall support each ESCO Payment Request with documentation substantiating the ESCO’s right to payment. The ESCO shall supply additional documentation as the Contracting Authority may request in connection with each payment to the ESCO.
.2 The ESCO shall support each use of the ESCO Contingency in sufficient detail to enable the Contracting Authority and Owner to identify the associated scope of Work and expenditures.
.3 The Contracting Authority may require proof of the renewal of required insurance as a condition precedent to payment.
.4 The ESCO shall attach certified payroll reports for the relevant period to 1 copy of each ESCO Payment Request, see Document 00 73 43 - Prevailing Wage Requirements.
.5 The ESCO may list on the ESCO Payment Request any Change Orders approved and performed prior to submission of the ESCO Payment Request.
.6 The ESCO shall submit its ESCO Payment Request using the ESCO Payment Request form or forms current at the time of each application and as provided by the Contracting Authority in the manner prescribed by the Contracting Authority.
.7 If the Project is not administered using the State’s web-based project management software, the ESCO shall submit 1 draft copy of its ESCO Payment Request (“Pencil Copy”) to the Contracting Authority not less than 1 week prior to submitting multiple copies of its ESCO Payment Request. The Contracting Authority shall review the Pencil Copy and provide comments to the ESCO within 3 days of receiving it. The ESCO shall incorporate the Contracting Authority’s comments into its ESCO Payment Request prior to submitting multiple copies for payment.
.8 The ESCO shall clearly indicate on the ESCO Payment Request, the amount(s) requested for each EDGE-certified Business used in the performance of the Contract. The amount(s) shall indicate labor and materials, as appropriate.
.9 The ESCO shall submit an electronic copy of the ESCO Payment Request to the Contracting Authority with its paper copies of the ESCO Payment Request for collection and reporting of information used for contract compliance evaluation and statistical purposes. The ESCO may issue the copy in any electronic media acceptable to the Contracting Authority.
1.8.10.3 Payments, except for lump sum items, in Unit Price Contracts shall be made to the ESCO only for the authorized actual quantities of Work performed or materials furnished in accordance with the Contract Documents.
1.8.10.4 Subject to Section 9.2.12, the Owner shall pay an approved ESCO Payment Request within 30 days from the date the Contracting Authority recommends acceptance of the ESCO Payment Request.
1.8.10.5 [bookmark: _Toc161643499]If the Project is administered using the State’s web-based project management software, the ESCO shall submit its ESCO Payment Request, using the “Contractor Pay Request” business process.
1.8.11 [bookmark: _Ref327232552]Payments Withheld.
1.8.11.1 [bookmark: _Ref482373432]The Contracting Authority may decline to approve any ESCO Payment Request or part thereof, or nullify any previous ESCO Payment Request, in whole or in part, to the extent necessary in the Contracting Authority’s sole opinion to protect the Owner from loss because of:
.1 Payments, or portions thereof, requested in excess of a draw schedule prepared by the ESCO;
.2 Defective Work not remedied;
.3 damage caused by the ESCO;
.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum;
.5 reasonable evidence that the Work will not be completed within the Contract Times, and that the unpaid balance would not be adequate to cover damages under the Contract Documents for the anticipated delay;
.6 failure to comply with Applicable Law including, but not limited to, the requirements of ORC Chapter 4115;
.7 failure to timely submit EDGE Participation Reports in accordance with Section 1.8.2;
.8 failure to timely identify the ESCO’s proposed Subcontractors in accordance with Section 4.1.1;
.9 failure to timely fulfill the ESCO’s obligations related to the Construction Progress Schedule;
.10 failure to carry out the Work in accordance with the Contract Documents; or
.11 that which is permitted under other provisions of the Contract Documents.
1.8.11.2 If the ESCO remedies the basis for withholding payment under Section 9.2.12.1 to the Contracting Authority’s satisfaction, the Owner shall pay the amounts withheld.
1.8.12 Final ESCO Payment Request.
1.8.12.1 The ESCO, as a condition precedent to Contract Completion and final payment, shall complete all requirements of the Contract Documents.
.1 The ESCO and each of its Subcontractors, regardless of tier, shall execute a Payment Release Affidavit to certify that the ESCO and each of its Subcontractors, regardless of tier, have complied with all requirements of ORC Chapter 4115, and to certify that all of its Subcontractors have been paid in full for all Work performed or materials furnished for the Project.
.2 If the Owner reimbursed to the ESCO (either as a Project Development Reimbursable Expense or as a General Conditions Cost) the ESCO’s cost to purchase tangible property, and that tangible property has any remaining useful life after Substantial Completion, the ESCO shall deliver that tangible property to the Owner before the Owner makes final payment to the ESCO.
1.8.12.2 The Owner shall pay the final ESCO Payment Request within 30 days from the date the Contracting Authority recommends acceptance of the final ESCO Payment Request.
.1 Payments due and not paid to the ESCO within the 30-day period shall bear interest from the date payment is due under the Contract Documents at the applicable statutory rate.
1.8.12.3 Acceptance of final payment by the ESCO or a Subcontractor constitutes the payee’s waiver of all Claims against the State except those previously made in writing under Article 8 and identified by that payee as unsettled at the time of the final ESCO Payment Request.
1.8.12.4 If the Project is administered using the State’s web-based project management software, the ESCO shall submit its final ESCO Payment Request, using the “Contractor Pay Request” business process.
[bookmark: _Certified_payroll_reports_for_the_p][bookmark: _Toc161141165][bookmark: _Toc161141391][bookmark: _Toc161195186][bookmark: _Contract_Completion][bookmark: _Toc161141182][bookmark: _Toc161141408][bookmark: _Toc161195203][bookmark: _Toc161141185][bookmark: _Toc161141411][bookmark: _Toc161195206][bookmark: _Toc161141186][bookmark: _Toc161141412][bookmark: _Toc161195207][bookmark: _Ref161135115][bookmark: _Toc161643515][bookmark: _Ref247875664][bookmark: _Toc182075158][bookmark: _Ref371146729][bookmark: _Ref371146823][bookmark: _Ref371146839][bookmark: _Toc437353106][bookmark: _Toc482617261]- Bonds, Insurance, and Indemnification
[bookmark: _Ref482373800]Performance and Payment Bonds
[bookmark: _Ref315779688]Before signing the Agreement, the ESCO shall provide the Performance Bond and Payment Bond required under Applicable Law and below:
The Performance Bond shall be in the form of Document 00 61 13.13 - Performance Bond Form.
The Payment Bond shall be in the form of Document 00 61 13.16 - Payment Bond Form.
Each Surety under the Bonds shall be licensed to do business in Ohio and satisfactory to the Contracting Authority.
If there is more than one Surety under the Bonds, each of them shall be jointly and severally liable as surety under that Bond.
Unless the Contracting Authority and the Owner are the same entity, the Bonds shall name as co-obligees (1) the State by and through the Contracting Authority and (2) the Owner.
If any document is used to name the required co-obligees of the Bonds (e.g., a form commonly known as a “dual obligee rider”), that document will not alter the terms of the Contract in any way or the terms of the Bonds in any way beyond merely naming the co-obligees notwithstanding any term of that document to the contrary.
The Surety will not be obligated to more than the Penal Sum of any Bond solely on account of the existence of more than one obligee under that Bond.
The penal sum of each of the Bonds, when initially submitted, shall be equal to 100 percent of the sum of the Project Development Compensation plus the Contract Sum.
For the purposes of determining the penal sum of the Bonds under this Section 10.1 only, the Project Development Compensation and the Contract Sum do not include the Design Services Fee.
The ESCO shall submit with each executed Bond (1) a certified copy of the authority to act (power of attorney) of the agent signing the Bond on behalf of the Surety and (2) a current and signed Certificate of Compliance under ORC Section 9.311 issued by the Ohio Department of Insurance showing the Surety is licensed to do business in Ohio.
[bookmark: _Ref325066690]If the Contract Sum increases at any time such that it exceeds the penal sum of the Bonds, the ESCO shall cause the penal sum of each Bond to be increased such that the penal sum equals 100 percent of the increased Contract Sum.
Any time the ESCO increases the penal sum of the Bonds under Section 10.1.3, the ESCO shall deliver to the Contracting Authority an Acknowledgment of Surety from the affected Surety or Sureties to evidence the Surety’s or Sureties’ receipt of notice of the increased penal sums. 
The Contracting Authority’s receipt of the required Acknowledgement(s) of Surety is a condition precedent to the Owner’s obligation to pay the ESCO for any portion of the Work associated with the increase of the penal sums.
The ESCO’s failure to submit a required Acknowledgment of Surety or a Surety’s fail or refusal to provide an Acknowledgment of Surety will not relieve the Surety of its obligation for the increased penal sums.
If any Surety fails or refuses to provide a required Acknowledgement of Surety, the Contracting Authority may require the ESCO to deliver to the Contracting Authority written consent of the affected Surety or Sureties confirming the increased penal sum. In that event, the Contracting Authority’s receipt of replacement Bonds will be a condition precedent to the Owner’s obligation to pay the ESCO for any portion of the Work associated with the increase of the penal sums.
If notice of any change affecting the Contract is required by any Surety or by the provision of any Bond, the ESCO shall provide that notice.
[bookmark: _Toc161643518][bookmark: _Toc182075161]ESCO’s General Insurance Requirements 
Throughout the performance of the Work or longer as may be described below, the ESCO shall obtain, pay for, and keep in force, the minimum insurance coverage described in this Article 10.
Each requirement of this Article 10 applies to Subcontractors just as it applies to the ESCO.
If a Subcontractor’s usual insurance coverage does not meet the minimum coverage requirements, before entering into an agreement with that Subcontractor, the ESCO shall submit to the Contracting Authority (1) a certificate of insurance evidencing the insurance the Subcontractor will carry without additional compensation and (2) if the Contracting Authority requests, a written proposal from the Subcontractor to provide coverage that meets the minimum coverage requirements. The Contracting Authority will decide whether to accept the non-conforming insurance coverage or the proposal to provide conforming coverage.
On a case-by-case basis, the Contracting Authority and ESCO may agree to adjust the below requirements for any particular Subcontractor.
Before starting the Work on the Site, upon renewal of any policy, and upon a change of any insurance carrier, the ESCO shall deliver to the Contracting Authority certificates evidencing that the required insurance is in force.
With the exception of government-controlled workers compensation coverage: (1) the ESCO shall place the insurance with companies that (a) are satisfactory to the Contracting Authority, (b) hold an A.M. Best Rating of A-, X, or higher, and (c) are authorized to conduct business in Ohio; (2) the policies shall be endorsed to require the ESCO’s insurance carrier to (a) provide 30-days’ written notice to the Contracting Authority (as certificate holder) of the cancellation or non-renewal of the insurance and (b) provide at least 10-days’ written notice to the Contracting Authority (as certificate holder) of the cancellation of the insurance for non-payment of premium; and (3) within 30 days of the Contracting Authority’s request, the ESCO shall submit insurance-company certified copies of the policies, the policy endorsements, loss-run reports, or all three.
The ESCO shall pay all deductibles, or self-insured retentions, or both contained in the ESCO’s policies of insurance required or provided in connection with the Project. The Contracting Authority reserves the right to approve or reject all levels of self-insured retention, captive insurance programs, or other alternative risk financing the ESCO may use to comply with any insurance requirement.
[bookmark: _Ref290560008]The ESCO shall pay a proportionate share of the deductibles, or self-insured retentions, or both contained in any insurance policy the Contracting Authority purchases for the Project. The ESCO’s proportionate share will derive from the percentage of the associated claim or loss attributable to the alleged or actual negligence of the ESCO or a Subcontractor.
The Contracting Authority and Owner do not represent that required coverage or limits are adequate to protect the ESCO.
Failure of the Contracting Authority to demand a certificate or other evidence of full compliance with the insurance requirements or failure of the Contracting Authority to identify a deficiency from evidence that is provided shall not be construed as a waiver of the ESCO’s obligation to maintain the required insurance.
The Contracting Authority may terminate the Contract for cause on account of the ESCO’s failure to maintain required insurance.
[bookmark: _Toc290561896][bookmark: _Ref290559756]ESCO’s Minimum Coverage Requirements
Workers Compensation. The ESCO shall maintain workers compensation coverage meeting the requirements of Applicable Law.
Employers Liability Coverage. The ESCO shall maintain employers liability coverage with (1) an each-accident limit of not less than $1,000,000, (2) a disease each-employee limit of not less than $1,000,000, and (3) a disease policy limit of not less than $1,000,000. 
Commercial General Liability. The ESCO shall maintain commercial general liability (“CGL”) coverage that provides (1) an each-occurrence limit of not less than $1,000,000, (2) a general-aggregate limit of not less than $2,000,000, and (3) a products and completed-operations aggregate limit of not less than $2,000,000.
The CGL insurance shall be written on ISO occurrence form CG 00 01 10 01 or a substitute form, providing at least equivalent coverage for liability arising from premises, operations, independent contractors, products/completed-operations, personal and advertising injury, and liability assumed under an insured contract.
The ESCO shall include the State, Contracting Authority, Owner, and Criteria Engineer as additional insureds under the CGL policy using ISO endorsement CG 20 10 07 04 and ISO endorsement CG 20 37 07 04 or a substitute form(s) providing equivalent coverage. 
The CGL policy shall be endorsed using ISO endorsement CG 25 03 or a substitute form providing equivalent coverage to provide that the general aggregate limit applies separately to each of the insured’s projects.
	The CGL insurance shall not exclude coverage for property damage to electronic data.
The CGL insurance shall apply as primary and non-contributory insurance with respect to any other insurance or self-insurance programs that cover the additional insured(s).
The CGL policy shall not exclude coverage to the additional insured(s) for bodily injury or property damage arising out of the products/completed-operations hazard.
The ESCO shall maintain the CGL insurance in effect for no less than 5 years after the earlier of termination of the Contract or Substantial Completion of all Work.
Business Automobile Liability. The ESCO shall maintain business automobile (“BA”) coverage written on ISO form CA 00 01 10 01 or a substitute form, providing at least equivalent coverage with a limit of not less than $1,000,000 each accident.
The coverage shall extend to any auto (owned, not owned, leased, rented, hired, or borrowed).
The ESCO shall include the State, Contracting Authority, Owner, and Criteria Engineer (if not an employee of the State) as additional insureds under the BA policy.
The BA policy shall include an MCS-90 endorsement if transporting hazardous wastes/materials.
Umbrella/Excess Liability. The ESCO may employ an umbrella/excess liability policy to achieve the above-required minimum coverage.
[bookmark: _Ref371155585]Professional Liability—ESCO. The ESCO shall maintain professional liability (“PL”) insurance without design-build exclusions with a per-claim limit of not less than $1,000,000 and an annual aggregate limit of not less than $2,000,000. 
The PL policy shall have an effective date on or before the date that the ESCO first started to provide any Project-related services.
Upon submission of the associated certificate of insurance and at each policy renewal, the ESCO shall advise the Contracting Authority in writing of any actual or alleged claims that may erode the ESCO’s PL policy’s limits.
The ESCO shall maintain the PL insurance in effect for no less than 5 years after the earlier of termination of the Contract or Substantial Completion of all Work.
If the ESCO is not authorized under Applicable Law to directly provide professional design services, the ESCO may satisfy the requirements of this Section 10.3.6 by providing a contractor’s professional liability insurance policy.
[bookmark: _Ref322035882][bookmark: _Ref325067067]Professional Liability—Consultants. Each Consultant which provides professional design services shall maintain PL insurance without design-build exclusions with a per-claim limit of not less than $1,000,000 and an annual aggregate limit of not less than $2,000,000.
The PL policy shall have an effective date on or before the date that the Consultant first started to provide any Project-related services.
Upon submission of the associated certificate of insurance and at each policy renewal, the ESCO shall advise the Contracting Authority in writing of any actual or alleged claims that may erode the Consultant’s PL policy’s limits.
The Consultant shall maintain the PL insurance in effect for no less than 5 years after the earlier of termination of the Contract or Substantial Completion of all Work.
If the Consultant is not authorized under Applicable Law to directly provide professional design services, the Consultant may satisfy the requirements of this Section 10.3.7 by providing a contractor’s professional liability insurance policy.
[bookmark: _Ref371155459]Professional Liability—Subcontractors. If the Work to be performed by a Subcontractor includes any professional design services (including without limitation sprinkler and/or fire protection and other design-build work) the Subcontractor shall maintain PL insurance without design-build exclusions with a per-claim limit of not less than $1,000,000 and an annual aggregate limit of not less than $2,000,000.
The PL policy shall have an effective date on or before the date that the Subcontractor first started to provide any Project-related services.
Upon submission of the associated certificate of insurance and at each policy renewal, the ESCO shall advise the Contracting Authority in writing of any actual or alleged claims that may erode the Subcontractor’s PL policy’s limits.
The Subcontractor shall maintain the PL insurance in effect for no less than 5 years after the earlier of termination of the Contract or Substantial Completion of all Work.
If the Subcontractor is not authorized under Applicable Law to directly provide professional design services, the Subcontractor may satisfy the requirements of this Section 10.3.8 by providing a contractor’s professional liability insurance policy.
Equipment Coverage. The Contracting Authority and Owner will not insure or be liable for damage to any ESCO or Subcontractor owned, leased, rented, or borrowed tools, equipment, or vehicles. The ESCO and Subcontractors are solely responsible for maintaining all insurance necessary to cover their tools, equipment, and vehicles.
[bookmark: _Ref312747423]Builder’s Risk Insurance 
[bookmark: _Ref469669454][bookmark: _Ref325067169]The ESCO shall maintain a builder’s risk insurance policy written on a special causes of loss form and an open-perils basis providing coverage for direct physical loss of or damage to covered property arising from insured perils that shall not exclude: theft; fire; vandalism; malicious mischief; earthquake; earth movement; tornado; lightning; explosion; breakage of glass; flood; windstorm; collapse; water damage; hot and cold testing; debris removal and/or demolition occasioned by enforcement of Applicable Law; sudden and accidental equipment breakdown; and resulting damage from error, omission, or deficiency in construction methods, design, specifications, workmanship, or materials.  
The policy shall cover the Project in the course of construction including materials used in the construction process, stored on or off-site, or while in transit.
The coverage shall be written on a replacement-cost basis in an amount equal to not less than the initial Contract Sum, plus the value of: (1) all subsequent Modifications; (2) materials supplied and installed by others; and (3) any furnishings, fixtures, materials, or equipment located at the Site.  All sub-limits of coverage are subject to the prior written approval of the Contracting Authority and Owner.   
The policy shall not include any deductible of more than $25,000 per occurrence. Any deductible over that amount is subject to the prior written approval of the Contracting Authority and Owner.
The named insureds under the policy shall include the State, Contracting Authority, Owner, ESCO, Subcontractors at all tiers, and separate contractors.
Coverage shall include the reasonable extra costs of acceleration and expediting temporary and permanent repairs to, or permanent replacement of, damaged property. Those covered costs shall include overtime wages and the extra cost of “express” or other means for rapidly transporting materials and supplies necessary to the repair or replacement.
Coverage shall include a “soft cost endorsement” including the reasonable extra costs of the Criteria Engineer and reasonable ESCO extension or acceleration costs.
Coverage shall waive all rights between the Owner, Contracting Authority, ESCO, and Subcontractors at any tier, for damages caused by fire or any other perils to the extent of actual recovery of any insurance proceeds under the policy.
Coverage shall include provisions for mechanical or electrical breakdown, or boiler system testing if a boiler system is part of the Work.
Coverage shall include temporary structures and scaffolding, along with collapse coverage.
Coverage shall be primary to all other applicable insurance.
The policy shall specifically permit and allow for Partial Occupancy as defined under the Contract Documents and for partial occupancy or a similar term as used under the policy.
The ESCO shall maintain the policy in effect until Substantial Completion of all Work. The ESCO shall provide written notice to the Contracting Authority no less than 30 days before the expiration or termination of the policy.
[bookmark: _Ref182056731]The ESCO’s tools and equipment shall not be covered under the builder’s risk policy. It is the ESCO’s sole responsibility to maintain such coverage, which shall be included in its overhead and not included as a separate item in the ESCO’s Schedule of Values.
[bookmark: _Ref469669471]If the ESCO is involved solely in the installation of material and equipment and not in new building construction, the ESCO shall purchase and maintain a builder’s risk, builder’s risk-renovations, or installation floater insurance policy. The policy shall comply with the provisions of Section 10.4.1.
No less than 10 days before the ESCO starts to perform any Work on the Site, the ESCO shall provide to the Contracting Authority an insurance-company certified copy of the complete insurance policy required under Section 10.4.1 or 10.4.2 as applicable. The Contracting Authority’s receipt of that copy of the policy is a condition precedent to the ESCO’s entitlement to payment of any portion of the Contract Sum.
[bookmark: _Ref161544732][bookmark: _Toc161643519][bookmark: _Toc182075162]Waivers of Subrogation
[bookmark: _Toc153690076][bookmark: _Toc153887514][bookmark: _Toc154229151][bookmark: _Toc155727390][bookmark: _Toc157333710][bookmark: _Toc157334232][bookmark: _Toc157336016][bookmark: _Toc157824524][bookmark: _CONTRACT_TERMINATION][bookmark: _Toc161643437][bookmark: _Toc182075090][bookmark: _Ref371146248][bookmark: _Ref371146267][bookmark: _Ref371146283][bookmark: _Ref371146297][bookmark: OLE_LINK6][bookmark: _Ref144635862][bookmark: _Ref144635909][bookmark: _Toc161643520]To the fullest extent permitted by Applicable Law, the ESCO waives all rights against the Owner, Contracting Authority, and their agents and employees for damages to the extent covered by any insurance, except rights to the proceeds of that insurance. All policies shall accomplish the waiver of subrogation by endorsement or otherwise.
The Owner, Contracting Authority, and ESCO waive all rights against each other for damages caused by fire or other perils to the extent of actual recovery of any insurance proceeds under any property insurance, inland marine insurance, or builder’s risk insurance applicable to the Work.
[bookmark: _Ref404766453]Indemnification for Injury or Damage
[bookmark: _Toc161643439][bookmark: _Toc182075092]Liability Other than Professional Liability. To the fullest extent permitted by Applicable Law and with respect to liability other than professional liability claims, the ESCO shall indemnify, defend, and hold harmless the Indemnified Parties from and against all claims, costs, damages, losses, fines, penalties, and expenses (including all fees and charges of attorneys and other professionals and all court, arbitration, or other dispute-resolution costs) arising out of or in connection with the Project, provided that any such claim, cost, damage, loss, fine, penalty, or expense is attributable to: (1) bodily injury, sickness, disease, or death, or to injury to or destruction of tangible property but only to the extent caused by the negligent acts, errors, or omissions of the ESCO or a person or entity for whom the ESCO may be liable; (2) infringement of patent rights or copyrights by the ESCO or a person or entity for whom the ESCO may be liable; or (3) a violation of Applicable Law but only to the extent attributable to the ESCO or a person or entity for whom the ESCO may be liable.
Professional Liability. To the fullest extent permitted by Applicable Law and with respect to professional liability claims, the ESCO shall indemnify and hold harmless the State, Contracting Authority, Owner, and their respective officers, officials, and employees from and against all claims, costs, damages, losses, fines, penalties, and expenses (including all fees and charges of attorneys and other professionals and all court, arbitration, or other dispute-resolution costs) arising out of or in connection with (1) the failure of the ESCO or Person for whom the ESCO is legally liable to comply with the standard of care described under Section 1.12.1; and (2) infringement of patent rights or copyrights by the ESCO or a Person for whom the ESCO may be liable.
The ESCO’s indemnification obligation under Section 10.6 exists regardless of whether or not and the extent to which the claim, damage, loss, fine, penalty, or expense is caused in part by a party indemnified under Section 10.6. But nothing in Section 10.6 obligates the ESCO to indemnify any individual or entity from and against the consequences of that individual or entity’s own negligence.
The ESCO’s obligations under Section 10.6 shall not extend to the liability of the Criteria Engineer, the Criteria Engineer’s consultants, agents, representatives, or employees for negligent preparation or approval of Drawings, Specifications, Change Orders, opinions, and any other responsibility of the Criteria Engineer, except to the extent covered by the ESCO's insurance.
In claims against an Indemnified Party by any direct or indirect employee (or the survivor or personal representative of that employee) of the ESCO or a person or entity for whom the ESCO may be liable, the indemnification obligation under Section 10.6 will not be limited by a limitation on the amount or type of damages, compensation, or benefits payable under workers’ compensation acts, disability benefit acts, or other employee benefit acts.
The ESCO’s indemnification obligation under Section 10.6 will not be limited by any insurance policy provided or required in connection with the Project.
The ESCO’s obligations under Section 10.6 shall not negate, abridge, or reduce other rights or obligations of indemnity, which would otherwise exist as to an Indemnified Party.
The ESCO’s indemnification obligation under Section 10.6 will survive termination of the Contract and Contract Completion.
The Contracting Authority may deduct from the Contract Sum the claims, damages, losses, fines, penalties, and expenses for which the ESCO is liable under Section 10.6. If those claims, damages, losses, fines, penalties, and expenses exceed the unpaid balance of the Contract Sum, the ESCO shall immediately pay the difference to the Owner.
[bookmark: _Toc284675725][bookmark: _Toc182075163][bookmark: _Toc437353107][bookmark: _Ref474772091][bookmark: _Toc482617262]- SUSPENSION AND TERMINATION
[bookmark: _Ref161140547][bookmark: _Ref161140568][bookmark: _Toc161643521][bookmark: _Toc182075164]Suspension of the Work
[bookmark: _Ref161140352]The Contracting Authority, without cause and without prejudice to any other right or remedy it may have, may order the ESCO in writing to suspend, delay, or interrupt performance of the Work in whole or in part for such period as the Contracting Authority may determine.
If the Contracting Authority suspends the Work under this Section 11.1.1 and the ESCO complies with Article 8, the Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by the suspension, delay, or interruption. The adjustment of the Contract Sum, however, shall not include profit.
Notwithstanding the foregoing, no adjustment shall be made to the Contract Sum or Contract Time to the extent that: (1) performance was or could have been suspended, delayed, or interrupted by a cause for which the ESCO is responsible; or (2) an equitable adjustment is made or denied under another provision of the Contract.
If the Contracting Authority suspends the Work under this Section 11.1.1 and the ESCO submits a proper ESCO Payment Request, subject to all other provisions of the Contract Documents, the ESCO shall be entitled to payment of compensation due under the Contract Documents for Work performed before the suspension based upon the Schedule of Values.
Upon receipt of notice of suspension under this Section 11.1, the ESCO shall cease Work on the suspended activities and take all necessary or appropriate steps to limit disbursements and minimize respective costs. The ESCO shall furnish a report to the Contracting Authority, within 5 days of receiving the notice of suspension, describing the status of the Work, including results accomplished, resulting conclusions, and other information as the Contracting Authority may require.
The Contracting Authority’s right to stop the Work shall not give rise to any duty to exercise the right for the benefit of the ESCO or any other party, and the Contracting Authority’s exercise or failure to exercise the right shall not prejudice any of the Contracting Authority’s other rights. 
[bookmark: _Ref161140596][bookmark: _Ref161140654][bookmark: _Ref161140731][bookmark: _Toc161643522]Termination for Convenience
The Contracting Authority may at any time, terminate the Contract in whole or in part for the Owner's convenience and without cause, upon 10 days’ written notice to the ESCO.
Upon receipt of the notice of termination for convenience, the ESCO shall immediately proceed with performance of the following duties in accordance with instructions from the Contracting Authority: (1) cease operation as specified in the notice; (2) place no further orders and enter into no further subcontracts for materials, labor, services, or facilities, except as necessary to complete continued portions of the Project; (3) terminate all subcontracts and orders to the extent they relate to the Work terminated; (4) proceed with Work not terminated; and (5) take actions that may be necessary, or that the Contracting Authority may direct, for the protection and preservation of the terminated Work.
[bookmark: _Ref161140637]Upon termination, the Contracting Authority shall pay the ESCO in accordance with the Schedule of Values for Work completed, and the value of materials ordered and delivered, less any salvage credit the ESCO may receive for them.
All materials, equipment, facilities, and supplies at the Site or stored off-site, for which the ESCO has received payment, shall become the property of the Owner.
The ESCO is entitled to a fair and reasonable profit for Work performed and reasonable expenses directly attributable to termination of the Contract. In no event shall the ESCO be entitled to (1) ESCO’s Fee on Work not performed or (2) compensation in excess of the total Contract Sum.
If the Contracting Authority terminates the Contract under this Section 11.2, the termination shall not affect the rights or remedies of the State against the ESCO then existing or which may thereafter accrue.
Notwithstanding Section 11.2.3, if the Contracting Authority terminates the Contract under this Section 11.2, but there exists an event of the ESCO’s default, the ESCO shall be entitled to receive only such amounts as it would be entitled to receive following the occurrence of an event of default as provided in Section 11.3.
[bookmark: _Ref144883939][bookmark: _Toc161643523][bookmark: _Toc182075166]Termination for Cause
The Contracting Authority may terminate the Contract in whole or in part if the ESCO: (1) fails to prosecute the Work with the necessary force or in a timely manner; (2) refuses to remedy Defective Work; (3) fails to supply enough properly skilled workers or proper materials; (4) fails to properly make payment to Subcontractors or Consultants; (5) performs any services outside of the United States; (6) permits its Subcontractors or Consultants to perform any services outside of the United States; (7) disregards laws, ordinances, or rules, regulations, or orders of a public authority with jurisdiction over the Project; or (8) during the term of any guaranty applicable pursuant to the Performance Contract, fails to comply with the terms of such guaranty.
If the Contracting Authority intends to exercise its termination rights under this Section 11.3, the Contracting Authority shall issue not less than 5 days’ written notice to the ESCO and the ESCO’s Surety (“5-Day Notice”).
Notwithstanding any provision of the Contract to the contrary (1) the issuance of a 72-Hour Notice under Section 6.20.1 is not a condition precedent to the Contracting Authority’s exercise of its rights under Section 11.3 and (2) the Contracting Authority’s decision to not issue a 72-Hour Notice under Section 6.20.1 will not prejudice the Contracting Authority’s rights under Section 11.3.
If the ESCO fails to satisfy the requirements set forth in the 5-Day Notice within 15 days after receipt of the 5-Day Notice, the Contracting Authority may declare the ESCO in default, terminate the Contract, and employ upon the Work the additional force or supply materials or either as appropriate, and remove Defective Work.
If the Contract is terminated, the ESCO’s Surety may perform the Contract. If the ESCO’s Surety does not commence performance of the Contract within 10 days after the date of Contract termination, the Contracting Authority may complete the Work by any means the Contracting Authority determines appropriate. The Contracting Authority may take possession of and use all materials, facilities, and equipment at the Site or stored off-site, for which the State has paid.
If the Contract is terminated, the ESCO shall not be entitled to further payment. If the unpaid balance of the Contract Sum exceeds the costs of finishing the Work, including without limitation the fees and charges of engineers, architects, attorneys, and other professionals and court costs, and other damages incurred by the Owner and not expressly waived, the ESCO or Surety shall immediately pay the amount of the insufficiency to the Owner. This obligation for payment shall survive termination of the Contract.
If the ESCO’s Surety performs the Work, the provisions of the Contract Documents govern the Surety's performance, with the Surety in place of the ESCO in all provisions including provisions for payment for the Work, and provisions of the right of the Contracting Authority to complete the Work.
If the Contracting Authority terminates the Work under this Section 11.3, the termination shall not affect any rights or remedies of the State against the ESCO then existing or which may thereafter accrue. The Contracting Authority’s retention or payment of funds due the ESCO shall not release the ESCO or the ESCO’s Surety from liability for performance of the Work in accordance with the requirements of the Contract Documents.
If the Contracting Authority is adjudged to have improperly terminated the Work under this Section 11.3, the termination will be deemed to have been a termination under Section 11.2.
[bookmark: _Ref153641672][bookmark: _Toc161643524][bookmark: _Ref209626464][bookmark: _Toc182075167]ESCO Insolvency
[bookmark: _Ref144883896]Bankruptcy of ESCO.
If the ESCO files a voluntary petition in bankruptcy or has an involuntary petition in bankruptcy filed against it, the ESCO, the ESCO as the debtor-in-possession, or the trustee of the ESCO’s bankruptcy estate shall file a motion to assume or reject the Contract under Bankruptcy Code §365, 11 U.S.C. §365, within 20 days after the filing of the voluntary petition or involuntary petition and shall diligently prosecute that motion to conclusion so as to obtain an order granting or denying that motion within 45 days after the filing of the voluntary or involuntary petition. The failure to file and prosecute that motion within the time limits provided by this Section 11.4 shall constitute a material breach of the Contract as time is of the essence with respect to ESCO’s performance of all terms of this Contract. The ESCO agrees to the granting of relief from the automatic stay of the Bankruptcy Code, 11 U.S.C. §362(a), to permit the Contracting Authority to terminate the Contract for cause in such instance and issue and serve all notices necessary to terminate the Contract or arising out of the termination of the Contract and to take any and all other action necessary to terminate the Contract.
Receivership or Assignment for the Benefit of Creditors.
If the ESCO makes a general assignment for the benefit of creditors or if a receiver is appointed for all or a substantial part of the ESCO’s business or property, the Contracting Authority shall serve written notice on the ESCO and ESCO’s Surety stating that any failure of the ESCO to provide adequate assurance of continued performance shall be considered a rejection of the Contract, which shall result in termination of the Contract for cause. Such termination of the Contract need not be evidenced by an order of any court.
[bookmark: _Toc153690083][bookmark: _Toc153887521][bookmark: _Toc154229158][bookmark: _Toc155727397][bookmark: _Toc157333717][bookmark: _Toc157334239][bookmark: _Toc157336023][bookmark: _Toc157824531][bookmark: _Toc153111383][bookmark: _Toc153361422][bookmark: _Toc153365173][bookmark: _Toc153557299][bookmark: _Toc153690085][bookmark: _Toc153887523][bookmark: _Toc154229160][bookmark: _Toc155727399][bookmark: _Toc157333719][bookmark: _Toc157334241][bookmark: _Toc157336025][bookmark: _Toc157824533][bookmark: _Toc437353108][bookmark: _Toc482617263][bookmark: _Toc161643525][bookmark: _Toc182075168]- General Provisions
[bookmark: _Toc161643410][bookmark: _Toc182075064]Contract Documents
Ownership.
The Owner alone owns the ESCO’s Documents and the Contract Documents and every right, title, and interest therein. The ESCO must execute and deliver and cause its employees and agents and all Subcontractors and Consultants to execute and deliver, to the Owner any transfers, assignments, documents, or other instruments (if any) necessary to vest in the Owner complete right, title, interest in and ownership of the ESCO’s Documents and the Contract Documents.
The ESCO may retain copies, including reproducible copies, of the ESCO’s Documents and the Contract Documents for information, reference, and performance of the Work.
The submission or distribution of the ESCO’s Documents or the Contract Documents to meet official regulatory requirements or for similar purposes in connection with the Project is not a waiver of the Owner’s reserved rights in the ESCO’s Documents and the Contract Documents. Any unauthorized use of the ESCO’s Documents or the Contract Documents shall be at the sole risk of the entity making the unauthorized use.
The ESCO shall provide Electronic Files (in native format) to the Owner, Contracting Authority, and Criteria Engineer for their use in connection with the Project. The ESCO shall provide the Electronic Files (1) at no additional cost to the Owner, Contracting Authority, or Criteria Engineer and (2) without requiring the Owner, Contracting Authority, or Criteria Engineer to agree to any terms or conditions concerning the provision, receipt, or use of the Electronic Files that differ in any material respect from the Contract.
Intent.
The intent of the Contract Documents is to include all items necessary for the proper execution and completion of the Work by the ESCO.
The Contract Documents are complementary, and what is required by one is binding as if required by all.
The ESCO shall provide all labor and materials necessary for the entire completion of the Work described in the Contract Documents and reasonably inferable to produce the intended results.
The Drawings govern dimensions, details, and locations of the Work. The Specifications govern quality of materials and workmanship.
The organization of the Specifications in divisions, sections, and articles, and the arrangement of Drawings shall not restrict the ESCO in dividing the Work among Subcontractors or in establishing the extent of Work to be performed by any trade.
In the event of inconsistency or conflict within the Contract Documents, the ESCO shall provide the better quality or greater quantity of Work, and comply with the stricter requirement.
Unless otherwise defined in the Contract Documents, words that have well-known technical or construction industry meanings are used in accordance with those recognized meanings.
The Sections of Division 01 - “General Requirements” govern the performance of the Work of all Sections of the Specifications.
[bookmark: _Ref361175326][bookmark: _Ref375823462]Use of Electronic Files.
The Owner, Contracting Authority, Criteria Engineer, and ESCO reasonably expect that they will provide Electronic Files to each other to facilitate the design and construction of the Project consistent with current practices and customs in the construction industry.
The Owner, Contracting Authority, Criteria Engineer, and ESCO acknowledge that the use of Electronic Files involves risks not generally associated with the use of paper documents. Those risks include, for example and without limitation, alteration (inadvertent or intentional) and deterioration, both of which may not be readily apparent through casual observation.
The Owner, Contracting Authority, Criteria Engineer, and ESCO do not warrant to each other that any Electronic File they provide (1) was not altered though transmission; (2) is compatible with the recipient’s computer system or software; (3) will not be altered through degradation of the recipient’s storage media; or (4) is suitable for conversion/translation to and subsequent use in a system or format other than the Electronic File’s original system or format.
Before relying on any Electronic File it receives, the recipient is responsible for verifying that the Electronic File was not altered though transmission, degradation of the recipient’s own storage media, or other causes.
If the recipient of an Electronic File converts/translates the Electronic File from its original system or format to an alternate system or format, the recipient assumes the risk that the conversion/translation created errors in the converted/translated file.
The Owner, Contracting Authority, Criteria Engineer, and ESCO shall each maintain and operate its own computer systems and storage media in a commercially reasonable way and take reasonable steps to prevent errors in and deterioration of the Electronic Files it creates, provides, and receives.
In the event of a discrepancy between information contained in a paper version of a document and the Electronic File of that document, the paper version will govern.
This Section 12.1.3 does not relieve the ESCO of its responsibility for the preparation, completeness, or accuracy of the ESCO’s Documents.
Public Relations
Publicity prior to completion of the Project. Prior to completion of the Project, public relations or publicity about the Project shall be solely within the control, and with the consent of, the Owner.
Publicity after completion of the Project. After completion of the Project, the ESCO may exercise reasonable public relations and marketing efforts related to the Project, provided the ESCO properly identifies the Owner and Contracting Authority, and their participation in the Project.
Application and Governing Law
The Contract and the rights of the parties thereunder shall be governed by the laws of the state of Ohio and only Ohio courts shall have jurisdiction over any action or proceeding concerning the Contract and/or performance thereunder. The ESCO irrevocably consents to such jurisdiction. The parties to the Contract shall comply with Applicable Law. Other rights and responsibilities of the ESCO, Contracting Authority, and Owner are set forth throughout the Contract Documents and included under different titles, articles, and paragraphs for convenience.
Conditions of the Contract
[bookmark: _Ref400190745]These General Conditions govern, take precedence over, and shall not be superseded or amended by Drawings and Specifications, unless so provided in Supplementary Conditions prepared by the Contracting Authority and approved by the Ohio Facilities Construction Commission.
Notice of Commencement
The Contracting Authority shall prepare a Notice of Commencement and make it available as required under ORC Section 1311.252. Upon request, the Contracting Authority or the ESCO shall furnish the Notice of Commencement to Subcontractors or any other member of the public.
Written Notice
Notice under the Contract Documents shall be validly given if: (1) delivered personally to a member of the organization for whom the notice is intended; (2) delivered, or sent by registered or certified mail, to the last known business address of the organization; or (3) sent by facsimile, email, or Web-based project management software, provided the original, signed document is delivered within 3 business days after the date of the electronic transmission.
When the Owner, Contracting Authority, or ESCO gives notice to one of the other 2, it shall also simultaneously send a copy of that notice to the others.
1.8.13 A copy of all notices, certificates, requests, or other communications to the Contracting Authority shall be sent to the Project Manager.
In the event of an emergency involving the Project, including a fatality, serious injury, fire, collapse, flood, utility, or power loss to occupied facilities, explosion, or environmental damage, the ESCO shall immediately notify the Contracting Authority and Owner by the most expedient means available.
The Contracting Authority, Owner, or ESCO may, by written notice given hereunder, designate addresses, telephone numbers, email addresses, or facsimile numbers to which notices, certificates, requests, or communications shall be sent.
[bookmark: _Ref469661681]Taxes
[bookmark: _Ref438041503]Only those materials that ultimately become a part of the completed structure or improvement that constitutes the Project shall be exempt from state sales tax and state use tax.
[bookmark: _Ref371155139]The purchase, lease, or rental of material, equipment, parts, or expendable items such as concrete form lumber, tools, oils, greases, and fuels, which are used in connection with the Work, are subject to the application of state sales tax and state use tax.
Computing Time
[bookmark: _Ref371144561]When the Contract Documents refer to a period of time by a number of days, the period shall be computed to exclude the first and include the last day of the period. If the last day of the period falls on a Saturday, Sunday, or a legal holiday, that day shall be omitted from the computation and the period shall end on the next succeeding day that is not a Saturday, Sunday, or legal holiday.
Except as excluded under Section 12.8.1, the Contract Time and all other periods referred to in the Contract Documents includes Saturdays, Sundays, and all days defined as legal holidays by the State of Ohio.
The standard workdays for State projects are Monday through Friday, excluding legal holidays.
Time of the Essence
Time limits stated in the Contract Documents are of the essence of the Contract and all obligations under the Contract. By signing the Agreement, the ESCO acknowledges that the Contract Time is reasonable, taking into consideration the usual weather and other conditions prevailing in the locality of the Project. By signing the Construction Progress Schedule, the ESCO acknowledges that the specified Milestone dates are reasonable, taking into consideration the usual weather and other conditions prevailing in the locality of the Project.
The Notice to Proceed establishes the date for commencement of the Work.
The ESCO acknowledges that the Owner has entered into, or may enter into, agreements for use of all or part of the premises where the Work is to be completed based upon the ESCO achieving Contract Completion within the Contract Time.
The ESCO shall perform the Work in a reasonable, efficient, and economical sequence, and in the order and time as provided in the Construction Progress Schedule.
The ESCO acknowledges that it may be subject to interference, disruption, hindrance, or delay in the progress of the Work from any cause.
[bookmark: _Toc168224985]Successors and Assigns
[bookmark: _Ref438046244]The Contracting Authority and the ESCO each bind themselves, their successors, assigns, and legal representatives, to the other party to this Contract and to the successors, assigns, and legal representatives of the other party with respect to all terms of this Contract. The Contracting Authority and the ESCO each acknowledge that the Owner is an intended third-party beneficiary of this Contract. The ESCO shall not assign or transfer any right, title, or interest in this Contract without the Contracting Authority’s prior written consent.
[bookmark: _Toc168224986]Extent of Contract
Entire Contract. The Contract Documents represent the entire and integrated agreement between the Contracting Authority and ESCO and supersede all prior negotiations, representations, or agreements, either written or oral.
Multiple Counterparts. This Contract may be executed in any number of counterparts, each of which shall be regarded as an original and all of which shall constitute but one and the same instrument.
Captions. The captions and headings in this Contract are for convenience only and in no way define, limit, or describe the scope or intent of any provisions or sections hereof.
Precedence. If there are any inconsistencies between the provisions of the Contract Documents and the provisions of the Contract, the provisions of this Contract shall prevail.
[bookmark: _Toc168224990]Severability
If any term or provision of this Contract or the application thereof to any Person or circumstance, is finally determined to be invalid or unenforceable by a court of competent jurisdiction, the remainder of this Contract or the application of such term or provision to other Persons or circumstances, shall not be affected thereby, and each term and provision of this Contract shall be valid and enforced to the fullest extent permitted by Applicable Law.
Electronic and Facsimile Signatures
Any party hereto may deliver a copy of its counterpart signature page to this Contract via electronic signature software, fax, e-mail, or web-based project management software. Each party hereto shall be entitled to rely upon an electronic, scanned or facsimile signature of any other party delivered in such a manner as if such signature were an original.
[bookmark: _Toc286242319]No Third-Party Interest
Except as expressly provided under Section 12.10.1, (1) no person or entity, other than the Contracting Authority, Owner, and ESCO, will have any right or interest under the Contract, and (2) the Contract does not create a contractual relationship of any kind between any people or entities other than the Contracting Authority, Owner, and ESCO.
[bookmark: _Toc286242325]Ohio Retirement System
All individuals employed by the ESCO that provide personal services to the Contracting Authority or Owner are not public employees for the purposes of ORC Chapter 145, as amended.
[bookmark: _Ref392496993]If the ESCO is a PERS retirant, as defined by ORC Section 145.38, the ESCO shall notify the Contracting Authority of such status in writing prior to commencement of Work. The Contracting Authority, Owner, or State is not responsible for changes to the ESCO’s retirement benefits resulting from entering into this Contract.
No Waiver
The failure of the Contracting Authority or ESCO to insist in any one or more instances upon the strict performance of any one or more of the provisions of the Contract or to exercise any rights under the Contract or provided by law will not be construed as a waiver or relinquishment of that provision or right or of the right to subsequently demand strict performance or exercise the right and the rights will continue unchanged and remain in full force and effect.
[bookmark: _Toc286242326]Rights and Remedies
[bookmark: _Toc286242328]The duties, obligations, rights, and remedies under the Contract are in addition to and not a limitation of the duties, obligations, rights, and remedies otherwise imposed by or available under Applicable Law.
Survival of Obligations
All representations, indemnity obligations, warranties, guarantees, and necessarily continuing obligations under the Contract, will survive final payment, completion and acceptance of the Work, and termination or completion of the Contract.
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