Document 00 52 73 - Agreement Form (Energy Performance Contract)
State of Ohio Standard Requirements for Public Facility Construction

Standard Requirements
Hocking Technical College #091417-001	ESCO Project
This Agreement is made as of the date set forth below between the State of Ohio, acting by and through the Contracting Authority, and the Energy Services Contractor in connection with the Project.
	[bookmark: _Toc128127745][bookmark: _Toc128127746][bookmark: _Toc128127747]Project Number:
	
	091417-001

	Project Name:
	
	Hocking Technical College – ESCO Project

	Site Address:
	
	3301 Hocking Parkway
Nelsonville, Athens County

	
	
	

	Owner:
	
	Hocking Technical College

	Owner’s Representative:
	
	Jeffrey Daubenmire

	Address:
	
	3301 Hocking Parkway
Nelsonville, Ohio 45764

	
	
	

	Contracting Authority:
	
	Dr. Betty Young

	Project Manager:
	
	Jeffrey Daubenmire

	Address:
	
	3301 Hocking Parkway
Nelsonville, Ohio 45764

	
	
	

	Energy Services Contractor (“ESCO”):
	
	«insert name»

	ESCO’s Principal Contact:
	
	«insert name»

	Address:
	
	«insert street address»
«insert city, state  zip code»


WHEREAS, pursuant to Ohio Revised Code (“ORC”) Chapter 156, the State may implement Energy Conservation Measures (“ECM”) and Water Conservation Measures (“WCM”) to significantly reduce the operating costs and energy and water consumption of its buildings; and
WHEREAS, in compliance with ORC Chapter 156, the Contracting Authority and the ESCO desire to enter this Performance Contract for the installation and implementation of ECMs and WCMs in certain of the Owner’s facilities; and
WHEREAS, in addition to this Performance Contract, the Owner and the ESCO desire to enter a Service Agreement, whereby the ESCO shall agree to monitor and verify the ECMs and WCMs, and to guarantee certain energy savings therefrom; and
WHEREAS, capitalized terms used in this Agreement Form and not defined herein shall have the meanings ascribed to them in the Contracting Definitions.
NOW, THEREFORE, in consideration of the mutual promises, covenants, and agreements set forth herein, the parties hereto agree as follows:
- NATURE OF PERFORMANCE CONTRACT
The ESCO shall perform and provide all of the Work described in the Contract Documents and reasonably inferable as necessary to produce the results intended by the Contract Documents.
[bookmark: OLE_LINK5][bookmark: OLE_LINK6]The ESCO shall install identifiable Energy and Water Conservation Measures, facility improvement measures, and operational efficiency improvements as delineated in the Contract Documents, including the Scope of Work, which will result in Guaranteed Savings.
After installation of the Energy and Water Conservation Measures, facility improvement measures, and operational efficiency improvements delineated in the Contract Documents, the ESCO shall provide the services identified in the Service Agreement, which include services that are necessary to monitor, measure, and/or achieve the identified Guaranteed Savings.
The Owner shall provide the ESCO or other Persons reasonably necessary for the performance of the Work, with access to the Site which is reasonably necessary to effectuate the Work. Notwithstanding the foregoing, the Owner reserves the right to restrict and/or deny access to the facilities to any of such foregoing Persons if such restriction or denial is based upon the Owner’s reasonable safety and/or security concerns, and Owner reserves the right to require any such foregoing Persons to execute a waiver to access the facilities or any part thereof. The Owner may request criminal background checks on any Person being provided access to the Site by, or through, the ESCO.
By executing this Agreement Form, the ESCO represents that it has visited the Site, become familiar with the local conditions under which the Work is to be performed hereunder, and correlated these observations with the requirements of the Contract Documents. The ESCO shall immediately notify the Contracting Authority of any discrepancies between actual field conditions and the Contract Documents. Failure to visit the Site and examine existing conditions shall not relieve the ESCO from these requirements. The compensation set forth in Article 2 hereof shall not be increased, in any amount, because of local conditions not perceived by the ESCO, or because of the ESCO’s failure to visit and inspect the Site.
The ESCO shall perform the Work required hereunder and the State shall not hire, supervise, or pay any assistants to the ESCO in its performance under this Performance Contract. The State shall not be required to provide any training to the ESCO to enable it to perform the Work required by this Performance Contract.
The State retains the right to ensure that the ESCO’s Work under this Performance Contract is in conformity with the terms and conditions hereunder.
The Contractor shall contract with EDGE-certified Business(es) for not less than 5.0 percent of the Project Development Compensation plus the Contract Sum.
[bookmark: _Ref470034349]- COMPENSATION
To finance the Project, the ESCO shall enter a loan agreement with the Ohio Air Quality Development Authority (“OAQDA”) whereby the OAQDA will loan to the ESCO the proceeds from the issuance of its air quality revenue bonds as payment for the ESCO’s performance under this Contract. The loan funds will be escrowed and will be distributed in accordance with the payment process set forth in Section 2.3.
The ESCO agrees to repay the OAQDA loan in accordance with the loan agreement. However, the ESCO’s obligation to repay the loan shall be limited to, and payable solely from, the rental payments made by the Owner in accordance with the schedule set forth in a lease/purchase agreement entered between the ESCO and the Contracting Authority on behalf of the Owner.
[bookmark: _Ref470034328]Project Development Compensation. The Project Development Compensation is $«insert Project Development Compensation amount», which is the sum of the (1) Project Development Fee, (2) Project Development Design-Services Fee, (3) Project Development Personnel Costs, and (4) Project Development Reimbursable Expenses. The Owner shall pay the Project Development Compensation to the DB in exchange for the ESCO’s proper, timely, and complete performance of the Project Development Services.
Project Development Fee. The ESCO’s Project Development Fee is $«insert fee amount».
Project Development Design-Services Fee. The ESCO’s Project Development Design-Services Fee shall not exceed $«insert fee amount», and shall be paid on an hourly basis per the rates set forth in the EOR’s Fee Schedule for Personnel attached as Exhibit C.
[bookmark: _Ref321731109]Preconstruction Stage Personnel Costs. The ESCO’s Preconstruction Stage Personnel Costs shall not exceed $«insert Preconstruction Stage Personnel Costs cap», and shall be paid on an hourly basis per the rates set forth in the Personnel Costs Rate Schedule attached as Exhibit D.
Preconstruction Stage Reimbursable Expenses. The ESCO’s Preconstruction Stage Reimbursable Expenses shall not exceed $«insert Preconstruction Stage Reimbursable Expenses cap», and shall be paid per the Preconstruction Stage Reimbursable Expenses Schedule attached as Exhibit E.
[bookmark: _Ref382854091][bookmark: _Toc168224941]Contract Sum. The Contract Sum is $«insert amount», which is the sum of the Cost of the Work, plus the ESCO’s Contingency, plus the Construction Stage Design-Services Fee, plus the ESCO’s Fee as follows:
[bookmark: _Ref382854739]The estimated Cost of the Work is $«insert amount», which includes all Allowances (if any) and Unit Prices (if any) defined through this Agreement, and is the sum of:
[bookmark: _Ref382854878]ESCO’s Construction Stage Personnel Costs in the amount of $«insert amount»;
[bookmark: _Ref382855884]General Conditions Costs in the amount of $«insert amount»;
[bookmark: _Ref382855856][bookmark: _Ref382855840]all Work the ESCO proposes to provide through Subcontractors or to self-perform directly or through an ESCO Affiliated Entity in the amount of $«insert amount», which amount does not include any costs accounted for under the ESCO’s Construction Stage Personnel Costs or General Conditions Costs.
[bookmark: _Ref382855814]The ESCO’s Contingency in the amount of $«insert amount», which shall not exceed «insert ESCO Contingency percentage» percent of the above-identified Cost of the Work.
[bookmark: _Ref382857589]The Construction Stage Design-Services Fee in the amount of $«insert amount», which shall not exceed «insert Construction Stage Design-Services Fee percentage» percent of the sum of the above-identified Cost of the Work plus the above-identified ESCO’s Contingency.
[bookmark: _Ref383418844]The ESCO’s Fee in the amount of $«insert amount», which shall not exceed «insert ESCO Fee percentage» percent of the sum of the Cost of the Work plus the ESCO’s Contingency plus the Construction Stage Design-Services Fee, all as identified above.
For the ESCO to be paid the proceeds of the loan by the OAQDA, the ESCO must submit a Contractor Payment Request to the Contracting Authority pursuant to Section 9.2 of the General Conditions. The Contractor Payment Request must include an application and certificate for payment as prescribed by the Contracting Authority.  The application shall include a description of each ECM installed or implemented, scheduled value of the work performed, and percentage of completion for each ECM. Before any OAQDA funds will be released from escrow, the selected escrow agent must receive a fully executed Contractor Payment Request from the Contracting Authority. The Contracting Authority may withhold its approval of a Contractor Payment Request pursuant to the terms and conditions of Section 9.3 of the General Conditions or if the ESCO is in default of this Performance Contract. The Contracting Authority will promptly notify the ESCO, the selected escrow agent, the OAQDA and its subsequent assignee if any approval is withheld.
The ESCO will not seek any other funds from the Owner or the Contracting Authority as payment for the installation of the Equipment or for any other Work completed under this Contract.
- TIME OF PERFORMANCE
The Contract Time is the period established in the following table for the achievement of Substantial Completion:
	Construction Stage Milestone(s)
to which Liquidated Damages apply
	Contract Time
	Projected Date
(as of the date of        this Agreement)

	Substantial Completion of all Work
	«insert number of calendar days» days
	«insert date»


The duration in the Contract Time column above must be calculated from the anticipated date of the Notice to Proceed for the Work covered by this Agreement to the date that Substantial Completion must be achieved.
The projected date listed under “Projected Date (as of the date of this Agreement)” is provided only for convenient reference during consideration of this Agreement. The duration listed under “Contract Time” defines the Contract Time for Substantial Completion of all Work and takes precedence over the projected date.
The ESCO shall perform and complete all Work under the Performance Contract within the established Contract Time following the date of the Notice to Proceed, and each applicable portion of the Work must be completed upon its respective Milestone date, unless the ESCO timely requests, and the Contracting Authority grants, an extension of time in accordance with the Contract Documents.  If such an extension of time is granted, the schedule for commencement of the Guaranteed Savings period shall be adjusted accordingly. If no such extension of time is granted, no adjustments shall be made to the schedule for commencement of the Guaranteed Savings period.
- BONDS
Throughout the Contract Time, the ESCO shall provide a Performance Bond and a Payment Bond.
[bookmark: _Ref468289779]Pursuant to the Service Agreement, the ESCO warrants and guarantees to the Owner that the facilities shall realize the Guaranteed Savings. To ensure payment of any savings shortfall as provided in the Service Agreement, the ESCO shall provide, throughout the Contract Time, assurances acceptable to the Contracting Authority, in its sole discretion, that a Guarantee Bond will be made available at the commencement of the Service Agreement.
The ESCO’s failure to maintain both assurances acceptable to the Contracting Authority as set forth in Section 4.2, and Performance and Payment Bonds during the Contract Time shall be considered a default under this Contract.
- EFFECTIVENESS
It is expressly understood by the ESCO that none of the rights, duties, and obligations described in the Contract Documents shall be valid and enforceable unless the Director of the Office of Budget and Management first certifies that there is a balance in the Owner's appropriation not already encumbered to pay existing obligations.
The Contract shall become binding and effective upon execution by the Contracting Authority and approval by the Attorney General.
This Agreement may be executed in several counterparts, each of which shall constitute a complete original Agreement, which may be introduced in evidence or used for any other purpose without production of any other counterparts.
- REPRESENTATIONS
The ESCO represents and warrants that it is not subject to an unresolved finding for recovery under ORC Section 9.24. If this representation and warranty is found to be false, the Contract is void, and the ESCO shall immediately repay to the Owner any funds paid under this Contract.
The ESCO hereby certifies that neither the ESCO nor any of the ESCO’s partners, officers, directors, shareholders nor the spouses of any such person have made contributions in excess of the limitations specified in ORC Section 3517.13.
The ESCO, by signature on this Agreement Form, certifies that it has reviewed and understands the Ohio ethics and conflict of interest laws and will take no action inconsistent with those laws.
The Contractor affirms to have read and understands Executive Order 2011-12K and shall abide by those requirements in the performance of this Contract. Notwithstanding any other terms of this Contract, the State reserves the right to recover any funds paid for services the Contractor performs outside of the United States for which it did not receive a waiver. The State does not waive any other rights and remedies provided the State in this Contract.
Pursuant to ORC Section 9.76(B), the ESCO warrants that it is not boycotting any jurisdiction with whom the State of Ohio can enjoy open trade, including Israel, and will not do so during the term of this Contract.
[bookmark: _Toc168224962][bookmark: _Ref188354261][bookmark: _Toc276057914][bookmark: _Toc313432923][bookmark: _Ref314750260][bookmark: _Toc313432922][bookmark: _Ref314078892]- ENUMERATION OF DOCUMENTS
The Contract Documents constitute the substance of the Contract, and include this Agreement (including all of its exhibits), final Drawings, final Specifications, Addenda if any, Contracting Definitions, General Conditions, Wage Rate Requirements, and Modifications if any.
The Contract and any modifications, amendments, or alterations thereto shall be governed, construed, and enforced by and under the laws of the State of Ohio.
If any term or provision of the Contract, or the application thereof to any Person or circumstance, is finally determined to be invalid or unenforceable by a court of competent jurisdiction, the remainder of the Contract or the application of such term or provision to other Persons or circumstances shall not be affected thereby, and each term and provision of the Contract shall be valid and enforced to the fullest extent permitted by law.
The Contract shall be binding on the ESCO and Contracting Authority, their successors and assigns, in respect to all respective covenants and obligations contained in the Contract Documents, but the ESCO may not assign the Contract without the prior written consent of the Contracting Authority.
The Contract shall not be modified, amended or supplemented, or any rights herein waived, unless specifically agreed upon in writing by the parties hereto.
A waiver by any party of any breach or default by the other party under this Contract shall not constitute a continuing waiver by such party of any subsequent act in breach of or in default hereunder.
If there is a conflict between this Performance Contract Form and any of the Contract Documents incorporated herein, the following shall be the order of control:
This Performance Contract
General Conditions
Request for Proposal
This Agreement includes the following documents:
This Performance Contract:
Scope of Work attached as Exhibit ___;
Performance Bond attached as Exhibit ___;
Payment Bond attached as Exhibit ___;
Contracting Definitions attached as Exhibit ___;
General Conditions attached as Exhibit ___;
Wage Rate Requirements attached as Exhibit ___; and
Construction Progress Schedule attached as Exhibit ___.
Request for Proposals:
The Request for Proposals (“RFP”), dated 09/22/2017 attached as Exhibit ___; and
Addenda issued «insert dates» attached as Exhibit ___
The ESCO’s Proposal attached as Exhibit ___.
SIGNATURES
IN WITNESS WHEREOF, the parties hereto have executed this Agreement Form as of the date set forth below:
	
	
	

	«INSERT ESCO’S NAME»
	
	STATE OF OHIO

	
	
	

	
	
	

	Signature
	
	Signature

	
	
	

	Printed Name
	
	Printed Name

	
	
	

	Title
	
	Title

	
	
	

	OWNER’S CONCURRENCE
	
	OHIO ATTORNEY GENERAL

	by «insert Owner’s name»
	
	Approval as to Form

	
	
	

	
	
	

	Signature
	
	Signature

	
	
	

	Printed Name
	
	Printed Name

	
	
	

	Title
	
	Title

	
	
	

	
	
	Date


[bookmark: _GoBack]Treasurer Certification:
This signature certifies the amount required to meet the obligation in the fiscal year in which the contract is made has been lawfully appropriated for such purpose, and is in the treasury or in process of collection to the credit of an appropriate fund free from any previous encumbrances.
Date:      ____________________________________________
By:         ____________________________________________

Its:             Treasurer/ Chief Financial Officer
END OF DOCUMENT
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